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ROBERT SAUNDERS

s. T, age 48, is brought to the psychiatric emergency department
after the police find her walking along the highway at 3:00 am. Ms. T
paces back and forth, gesticulating while she tries to explain her
concerns related to an alien invasion, contaminated drinking water, and
“FBI microchipping.” Urine and serum toxicology studies are negative. On
the unit, she is seclusive and mumbles nonsensical statements about hav-
ing to “take out the leader of the opposition.” Ms. T consistently refuses
recommended medications (antipsychotics) because she believes the
treatment team is trying to poison her. She is subsequently civilly commit-
ted to the inpatient psychiatric facility.
Once involuntarily committed, does Ms. T have the right to refuse
treatment?

Every psychiatrist has faced the predicament of a patient who refuses
treatment. This creates an ethical dilemma between respecting the
patient’s autonomy vs forcing treatment to ameliorate symptoms and
reduce suffering. This article addresses case law related to the models
for administering psychiatric medications over objection. We also dis-
cuss case law regarding court-appointed guardianship, and treating
medical issues without consent. While this article provides valuable
information on these scenarios, it is crucial to remember that the legal
processes required to administer medications over patient objection are
state-specific. In order to ensure the best practice and patient care, you
must research the legal procedures specific to your jurisdiction, consult
your clinic/hospital attorney, and/or contact your state’s mental health
board for further clarification.
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History of psychiatric care before medication

18th Century
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20th Century
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Further expansion of insane

Emergence of psychoanalysis
| Brief experimental therapies:

Treatments included: New inventions included the o fever
¢ jsolation straight jacket and Utica crib ¢ malariotherapy
e bloodletting . edeep sleep
* purging . | Shock therapy:
e tranquilizer chair . einsulin

e ice water baths

® Metrazol (pentylenetetrazol)
. ® electroconvulsive therapy
Surgical:

e |obotomy

Source: References 1-3

History of involuntary treatment
Prior to the 1960s, Ms. T would likely have
been unable to refuse treatment. All patients
were considered involuntary, and the course
of treatment was decided solely by the psy-
chiatric institution. Well into the 20th century,
patients with psychiatric illness remained
feared and stigmatized, which led to potent
and potentially harsh methods of treatment.
Some patients experienced extreme isolation,
whipping, bloodletting, experimental use of
chemicals, and starvation (Table 1'°).

With the advent of psychotropic medi-
cations and a focus on civil liberties, the
psychiatric mindset began to change from
hospital-based treatment to a community-
based approach. The value of psychotherapy
was recognized, and by the 1960s, the estab-
lishment of community mental health cen-
ters was gaining momentum.

In the context of these changes, the civil
rights movement pressed for stronger legis-
lation regarding autonomy and the quality
of treatment available to patients with psy-
chiatric illness. In the 1960s and 1970s, Rouse
v Cameron* and Wyatt v Stickney® dealt with
a patient’s right to receive treatment while
involuntarily committed. However, it was not
until the 1980s that the courts addressed the
issue of a patient’s right to refuse treatment.

The judicial system: A primer

When reviewing case law and its appli-
cability to your patients, it is important to
understand the various court systems. The

judicial system is divided into state and fed-
eral courts, which are subdivided into trial,
appellate, and supreme courts. When deci-
sions at either the state or federal level require
an ultimate decision maker, the US Supreme
Court can choose to hear the case, or grant
certiorari, and make a ruling, which is then
binding law.® Decisions made by any court
are based on various degrees of stringency,
called standards of proof (Table 2, page 25).

For Ms. T’s case, civil commitment and
involuntary medication hearings are held
in probate court, which is a civil (not crimi-
nal) court. In addition to overseeing civil
commitment and involuntary medications,
probate courts adjudicate will and estate
contests, conservatorship, and guardianship.
Conservatorship hearings deal with financial
issues, and guardianship cases encompass
personal and health-related needs. Regardless
of the court, an individual is guaranteed due
process under the 5th Amendment (federal)
and 14th Amendment (state).

Individuals are presumed competent to
make their own decisions, but a court may
call this into question. Competencies are spe-
cific to a variety of areas, such as criminal pro-
ceedings, medical decision making, writing a
will (testimonial capacity), etc. Because each
field applies its own standard of competence,
an individual may be competent in one area
but incompetent in another. Competence in
medical decision making varies by state but
generally consists of being able to communi-
cate a choice, understand relevant informa-
tion, appreciate one’s illness and its likely



Legal standards of proof
Standard of proof

Definition Use

Beyond a reasonable doubt

| Highest standard of proof;
- there can be virtually no doubt

| Criminal

. (approximately 90%)

Clear and convincing evidence

| Highly probable or probably
- certain (approximately 75%)

- Civil commitment

" Involuntary medications

. Will/estate contests

. Conservatorship

- Guardianship

- Termination of parental rights
' Deportation

| Other

Preponderance of the evidence

 Lowest standard of proof; more  Civil

' likely than not (51%)

Source: Reference 7

consequences, and rationally manipulate
information.?

It is important to note that the legal pro-
cess required before administering involun-
tary medications is distinct from situations
in which medication needs to be provided
during a psychiatric emergency. The Box’
(page 26) outlines the difference between
these 2 scenarios.

4 Legal models

There are several legal models used to
determine when a patient can be adminis-
tered psychiatric medications over objec-
tion. Table 3'" (page 27) summarizes these
models.

Rights-driven (Rogers) model. If Ms. T was
involuntarily hospitalized in Massachusetts
or another state that adopted the rights-driven
model, she would retain the right to refuse
treatment. These states require an external
judicial review, and court approval is neces-
sary before imposing any therapy. This model
was established in Rogers v Commissioner,
where 7 patients at the Boston State Hospital
filed a lawsuit regarding their right to refuse
medications. The Massachusetts Supreme
Judicial Court ruled that, despite being invol-
untarily committed, a patient is considered
competent to refuse treatment until found
specifically incompetent to do so by the court.
If a patient is found incompetent, the judge,
using a full adversarial hearing, decides what

the incompetent patient would have wanted
if he/she were competent. The judge reaches
a conclusion based on the substituted judg-
ment model (Table 4,° page 28). In Rogers v
Commissioner,* the court ruled that the right
to decision making is not lost after becoming
a patient at a mental health facility. The right
is lost only if the patient is found incompetent
by the judge. Thus, every individual has the
right to “manage his own person” and “take
care of himself.”

An update to the rights-driven (Rogers)
model. Other states, such as Ohio, have
adopted the Rogers model and addressed
issues that arose subsequent to the afore-
mentioned case. In Steele v Hamilton County,"
Jeffrey Steele was admitted and later civilly
committed to the hospital. After 2 months,
an involuntary medication hearing was com-
pleted in which 3 psychiatrists concluded
that, although Mr. Steele was not a danger
to himself or others while in the hospital, he
would ultimately benefit from medications.
The probate court acknowledged that
Mr. Steele lacked capacity and required
hospitalization. However, because he was
not imminently dangerous, medication
should not be used involuntarily. After
a series of appeals, the Ohio Supreme
Court ruled that a court may authorize the
administration of an antipsychotic medi-
cation against a patient’s wishes without a
finding of dangerousness when clear and
convincing evidence exists that:
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Involuntary medications vs
emergency medications

dministering medications despite a

patient’s objection differs from situations
in which medications are provided during
a psychiatric emergency. In an emergency,
courts do not have time to weigh in. Instead,
emergency medications (most often given
as IM injections) are administered based
on the physician’s clinical judgment. The
criteria for psychiatric emergencies are
delineated at the state level, but typically
are defined as when a person with a mental
illness creates an imminent risk of harm to
self or others. Alternative approaches to
resolving the emergency may include verbal
de-escalation, quiet time in a room devoid
of stimuli, locked seclusion, or physical
restraints. These measures are often
exhausted before emergency medications
are administered.

Source: Reference 9

¢ the patient lacks the capacity to give
or withhold informed consent regarding
treatment

e the proposed medication is in the
patient’s best interest

*no less intrusive treatment will be as
effective in treating the mental illness.
This ruling set a precedent that dangerous-
ness is not a requirement for involuntary
medications.

Treatment-driven (Rennie) model. As in
the rights-driven model, in the treatment-
driven model, Ms. T would retain the consti-
tutional right to refuse treatment. However,
the models differ in the amount of proce-
dural due process required. The treatment-
driven model derives from Rennie v Klein,**
in which John Rennie, a patient at Ancora
State Psychiatric Hospital in New Jersey,
filed a suit regarding the right of involun-
tarily committed patients to refuse antipsy-
chotic medications. The Third Circuit Court
of Appeals ruled that, if professional judg-
ment deems a patient to be a danger to him-
self or others, then antipsychotics may be
administered over individual objection. This
professional judgment is typically based on
the opinion of the treating physician, along
with a second physician or panel.

Utah model. This model is based on A.E. and
R.R. v Mitchell,”® in which the Utah District
Court ruled that a civilly committed patient
has no right to refuse treatment. This Utah
model was created after state legislature
determined that, in order to civilly com-
mit a patient, hospitalization must be the
least restrictive alternative and the patient is
incompetent to consent to treatment. Unlike
the 2 previous models, competency to refuse
medications is not separated from a previous
finding of civil commitment, but rather, they
occur simultaneously.

Rights in unique situations
Correctional settings. If Ms. T was an
inmate, would her right to refuse psychiat-
ric medication change? This was addressed
in the case of Washington v Harper.'* Walter
Harper, serving time for a robbery convic-
tion, filed a claim that his civil rights were
being violated when he received involun-
tary medications based on the decision of
a 3-person panel consisting of a psychia-
trist, psychologist, and prison official. The
US Supreme Court ruled that this process
provided sufficient due process to man-
date providing psychotropic medications
against a patient’s will. This reduction in
required procedures is related to the unique
nature of the correctional environment and
an increased need to maintain safety. This
need was felt to outweigh an individual’s
right to refuse medication.

Incompetent to stand trial. In Sell v
U.S.,"” Charles Sell, a dentist, was charged
with fraud and attempted murder. He
underwent a competency evaluation and
was found incompetent to stand trial
because of delusional thinking. Mr. Sell
was hospitalized for restorability but
refused medications. The hospital held an
administrative hearing to proceed with
involuntary antipsychotic medications;
however, Mr. Sell filed an order with the
court to prevent this. Eventually, the US
Supreme Court ruled that non-dangerous,
incompetent defendants may be involun-
tarily medicated even if they do not pose
a risk to self or others on the basis that it
furthers the state’s interest in bringing to
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Summary of involuntary medication models

Model Definition

Rights-driven (Rogers)

Requires judge to find a patient is incompetent to make decisions

- regarding medications

Treatment-driven (Rennie)

Requires the opinion of a second physician or panel to override a

- patient’s refusal of medications

Utah

Patient is determined to be incompetent to refuse medications at the

- time of civil commitment

Correctional settings

- Less due process required because of the safety concerns in a
- correctional setting

Source: References 10,11

trial those charged with serious crimes.
However, the following conditions must
be met before involuntary medication can
be administered:

® an important government issue must
be at stake (determined case-by-case)

¢ a substantial probability must exist that
the medication will enable the defendant
to become competent without significant
adverse effects

¢ the medication must be medically
appropriate and necessary to restore com-
petency, with no less restrictive alternative
available.
This case suggests that, before one attempts
to forcibly medicate a defendant for the
purpose of competency restoration, one
should exhaust the same judicial remedies
one uses for civil patients first.

Court-appointed guardianship

In the case of Ms. T, what if her father
requested to become her guardian? This
question was explored in the matter of
Guardianship of Richard Roe III.'* Mr. Roe
was admitted to the Northampton State
Hospital in Massachusetts, where he refused
antipsychotic medications. Prior to his
release, his father asked to be his guard-
ian. The probate court obliged the request.
However, Mr. Roe’s lawyer and guardian
ad litem (a neutral temporary guardian often
appointed when legal issues are pending)
challenged the ruling, arguing the probate
court cannot empower the guardian to con-
sent to involuntary medication administra-
tion. On appeal, the court ruled:

¢ the guardianship was justified

¢ the standard of proof for establishment
of a guardianship is preponderance of the
evidence (Table 2, page 25)

¢ the guardian must seek from a court
a “substituted judgment” to authorize
forcible administration of antipsychotic
medication.

The decision to establish the court as the
final decision maker is based on the view
that a patient’s relatives may be biased.
Courts should take an objective approach
that considers the following:

* patient preference stated during peri-
ods of competency

¢ medication adverse effects

e consequences if treatment is refused

* prognosis with treatment

¢ religious beliefs

* impact on the patient’s family.

This case set the stage for later decisions
that placed antipsychotic medications in the
same category as electroconvulsive therapy
and psychosurgery. This could mean a
guardian would need specialized authori-
zation to request antipsychotic treatment
but could consent to an appendectomy
without legal issue.

Fortunately, now most jurisdictions have
remedied this cumbersome solution by
requiring a higher standard of proof, clear
and convincing evidence (Table 2,” page 25),
to establish guardianship but allowing the
guardian more latitude to make decisions
for their wards (such as those involving
hospital admission or medications) without
further court involvement.
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6 Factors of substituted
judgment

1. Patient’s previously expressed preference

2. Patient’s religious convictions

3. Impact on family from the patient’s
perspective

4. Probable adverse effects

5. Prognosis with treatment

6. Prognosis without treatment

e 5

Requirements to obtain informed
consent for medical treatment

Capacity is met when a patient:

1. Understands the relevant information
regarding the treatment option that is being
offered

2. Appreciates the situation and its
conseguences

3. Can manipulate the information rationally,
including weighing risks and benefits

4. Can communicate choices

Source: References 9

Involuntary medical treatment

In order for a patient to consent for medical
treatment, he/she must have the capacity to
do so (Table 5°). How do the courts handle the
patient’s right to refuse medical treatment?
This was addressed in the case of Georgetown
College v Jones.” Mrs. Jones, a 25-year-old
Jehovah's Witness and mother of a 7-month-
old baby, suffered a ruptured ulcer and lost a
life-threatening amount of blood. Due to her
religious beliefs, Mrs. Jones refused a blood
transfusion. The hospital quickly appealed
to the court, who ruled the woman was help-
seeking by going to the hospital, did not want
to die, was in distress, and lacked capacity to
make medical decisions. Acting in a parens
patrige manner (when the government steps
in to make decisions for its citizens who can-
not), the court ordered the hospital to admin-
ister blood transfusions.

Proxy decision maker. When the situation is
less emergent, a proxy decision maker can be
appointed by the court. This was addressed
in the case of Superintendent of Belchertown v

Saikewicz.®® Mr. Saikewicz, a 67-year-old man
with intellectual disability, was diagnosed
with cancer and given weeks to months to
live without treatment. However, treatment
was only 50% effective and could potentially
cause severe adverse effects. A guardian ad
litem was appointed and recommended
nontreatment, which the court upheld. The
court ruled that the right to accept or reject
medical treatment applies to both incompe-
tent and competent persons. With incom-
petent persons, a “substituted judgment”
analysis is used over the “best interest of the
patient” doctrine.? This falls in line with the
Guardianship of Richard Roe III ruling,® in
which the court’s substituted judgment stan-
dard is enacted in an effort to respect patient
autonomy.

Right to die. When does a patient have
the right to die and what is the standard of
proof? The US Supreme Court case Cruzan
v Director” addressed this. Nancy Cruzan
was involved in a car crash, which left her
in a persistent vegetative state with no sig-
nificant cognitive function. She remained this
way for 6 years before her parents sought to
terminate life support. The hospital refused.
The Missouri Supreme Court ruled that a
standard of clear and convincing evidence
(Table 2 page 25) is required to withdraw
treatment, and in a 5-to-4 decision, the US
Supreme Court upheld Missouri’s decision.
This set the national standard for withdrawal
of life-sustaining treatment. The moderate
standard of proof is based on the court’s rul-
ing that the decision to terminate life is a par-
ticularly important one.

After having been civilly committed to your
inpatient psychiatric facility, Ms. T's paranoia
and disorganized behavior persist. She contin-
ues to refuse medications.

There are 3 options: respect her decision,
negotiate with her, or attempt to force medica-
tions through due process." In negotiating a
compromise, it is best to understand the bar-
riers to treatment. A patient may refuse medi-
cations due to poor insight into his/her illness,
medication adverse effects, a preference for
an alternative treatment, delusional concerns
over contamination and/or poisoning, inter-



personal conflicts with the treatment staff,
a preference for symptoms (eg, mania) over
wellness, medication ineffectiveness, length
of treatment course, or stigma.?>?* However, a
patient’s unwillingness to compromise creates
the dilemma of autonomy vs treatment.

For Ms. T, the treatment team felt initiating
involuntary medication was the best option
for her quality of life and safety. Because
she resides in Ohio, a Rogers-like model was
applied. The probate court was petitioned and
found her incompetent to make medical deci-
sions. The court accepted the physician’s rec-
ommendation of treatment with antipsychotic
medications. If this scenario took place in New
Jersey, a Rennie model would apply, requiring
due process through the second opinion of
another physician. Lastly, if Ms. T lived in Utah,
she would have been unable to refuse medica-
tions once civilly committed.

Pros and cons of each model

Over the years, various concerns about each
of these models have been raised. Given the
slow-moving wheels of justice, one concern
was that perhaps patients would be left
“rotting with their rights on,” or lingering
in a psychotic state out of respect for their
civil liberties.”” While court hearings do not
always happen quickly, more often than
not, a judge will agree with the psychiatrist
seeking treatment because the judge likely
has little experience with mental illness and
will defer to the physician’s expertise. This
means the Rogers model may be more likely
to produce the desired outcome, just more
slowly. With respect to the Rennie model,
although it is often more expeditious, the sec-
ond opinion of an independent psychiatrist

Related Resources

« Miller D. Is forced treatment in our outpatients’ best
interests? Clinical Psychiatry News. https://www.mdedge.
com/psychiatry/article/80277/forced-treatment-our-
outpatients-best-interests.

« Miller D, Hanson A. Committed: The battle over involuntary
psychiatric care. Baltimore, MD: Johns Hopkins University
Press; 2016.

may contradict that of the original physician
because the consultant will rely on his/her
own expertise. Finally, some were concerned
that psychiatrists would view the Utah model
as carte blanche to start whatever medica-
tions they wanted with no respect for patient
preference. Based on our clinical experience,
none of these concerns have come to fruition
over time, and patients safely receive medi-
cations over objection in hospitals every day.

Consider why the patient refuses
medication

Regardless of which involuntary medica-
tion model is employed, it is important to
consider the underlying cause for medication
refusal, because it may affect future compli-
ance. If the refusal is the result of a religious
belief, history of adverse effects, or other
rational motive, then it may be reasonable to
respect the patient’s autonomy.* However, if
the refusal is secondary to symptoms of men-
tal illness, it is appropriate to move forward
with an involuntary medication hearing and
treat the underlying condition.

In the case of Ms. T, she appeared to be
refusing medications because of her psy-
chotic symptoms, which could be effectively
treated with antipsychotic medications.

continued
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The legal processes required to administer medications over a patient’s objection
are state-specific, and multiple models are used. In general, a patient’s right to
refuse treatment can be overruled by obtaining adjudication through the courts
(Rogers model) or the opinion of a second physician (Rennie model). In order to
ensure the best practice and patient care, research the legal procedure specific to
your jurisdiction, consult your clinic/hospital attorney, and/or contact your state’s
mental health board for further clarification.
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Therefore, Ms. T’s current lack of capacity
is hopefully a transient phenomenon that
can be ameliorated by initiating medication.
Typically, antipsychotic medications begin to
reduce psychotic symptoms within the first
week, with further improvement over time.
The value of the inpatient psychiatric set-
ting is that it allows for daily monitoring of
a patient’s response to treatment. As capacity
is regained, patient autonomy over medical
decisions is reinstated.
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