Cases That Test Your Skills

Hold or not to hold:
Navigating involuntary commitment

Jason A. Barrett, MD
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In the ED, Mr. H is depressed and suicidal, but does not agree to

voluntary hospitalization. What elements will factor into whether
civil commitment is granted by the court?

L

Depressed and suicidal

Police arrive at the home of Mr. H, age 50,
after his wife calls 911. She reports he has
depression and she saw him in bed brandish-
ing a firearm as if he wanted to hurt himself.
Upon arrival, the officers enter the house and
find Mr. Hin bed without a firearm. Mr. H says
little to the officers about the alleged events,
but acknowledges he has depression and is
willing to go the hospital for further evalua-
tion. Neither his wife nor the officers locate a
firearm in the home.

Emergency detention
In the emergency department (ED), Mr. H's
laboratory results and physical examination
findings are normal. He acknowledges feel-
ing depressed over the past 2 weeks. Though
he cannot identify any precipitants, he says
he has experienced anhedonia, lack of appe-
tite, decreased energy, and changes in his
sleep patterns. When asked about the day’s
events concerning the firearm, Mr. H becomes
guarded and does not give a clear answer
regarding having thoughts of suicide.

The evaluating psychiatrist obtains collat-
eral from Mr. H's wife and reviews his medical
records. There are no active prescriptions on
file and the psychiatrist notices that last year
there was a suicide attempt involving a firearm.
Following that episode, Mr. H was hospitalized,

_I

treated with sertraline 50 mg/d, and discharged
with a diagnosis of major depressive disorder.
There was no legal or substance abuse history.
In the ED, the psychiatrist conducts a psy-
chiatric evaluation, including a suicide risk
assessment, and determines Mr. H is at immi-
nent risk of ending his life. Mr. H's psychiatrist
explains there are 2 treatment options: to be
admitted to the hospital or to be discharged.
The psychiatrist recommends hospital admis-
sion to Mr. H for his safety and stabilization.
Mr. H says he prefers to return home.
Because the psychiatrist believes Mr. H
is at imminent risk of ending his life and
there is no less restrictive setting for treat-
ment, he implements an emergency deten-
tion. In Ohio, this allows Mr. H to be held in
the hospital for no more than 3 court days
in accordance with state law. Before Mr. H's
emergency detention periods ends, the psy-
chiatrist will need to decide whether Mr. H
can be safely discharged. If the psychiatrist
determines that Mr. H still needs treatment,
the court will be petitioned for a civil com-

mitment hearing.
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Descriptions of burdens of persuasion

Type Description

Case example(s)

Preponderance of the
evidence

Standard of proof is more likely than not
- (sometimes quantified as >50%)

* Civil litigations
- » Competency to stand trial

Clear and convincing
evidence
- quantified as 75%)

Highly and substantially more probable
- to be true rather than untrue (sometimes

¢ Involuntary commitment

. ® Forced medications

- ® Guardianship

- ® Revocation of parental rights

Evidence beyond a

reasonable doubt - as >90%)

Little to no doubt (sometimes quantified

- ® Criminal cases

i, Fioure J

Burdens of persuasion: A visualization

Amount of burden to prove= (1)

A A °

Preponderance of
the evidence

In a civil commitment hearing, which of the
following sources of information for the
psychiatrist’s testimony would be admissible?
a) Information the psychiatrist read in the
patient’s chart
b) Information the psychiatrist obtained from
the patient’s wife
¢) Information the psychiatrist discussed with
the patient
d) Information the psychiatrist obtained from
the patient’s nurse
e) Information the psychiatrist obtained from
the police report

The author’s observations

In some cases, courts allow information a psy-
chiatrist does not directly obtain from a patient
to be admitted as testimony in a civil commit-
ment hearing. However, some jurisdictions

Clear and
convincing

Beyond a
reasonable doubt

consider sources of information not obtained
directly from the patient as hearsay and thus
inadmissible.! Though each source listed
may provide credible information that could
be presented at a hearing, the psychiatrist
should discuss with the patient the informa-
tion obtained from these sources to ensure it
is admissable.? A discussion with Mr. H about
the factors that led to his hospital arrival will
avoid the psychiatrist'’s reliance on what
another person has heard or seen when pro-
viding testimony. Even when a psychiatrist is
not faced with an issue of admissibility, cau-
tion must be taken with third-party reports.

Civil commitment
hearing

Before the emergency detention period
expires, Mr. H's psychiatrist determines that
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Ethical principles related to civil commitment cases

Principle Definition

Beneficence Doing good in the patient’s best interest

Nonmaleficence Physicians should not engage in actions that harm patients

Autonomy Respecting the patient’s capacity to make decisions

Justice Patients should be treated equally, and medical resources should be distributed fairly

Source: Reference 10

he remains at imminent risk of self-harm. To
continue hospitalization, the psychiatrist
files a petition for civil commitment and tes-
tifies at the commitment hearing. He reports
that Mr. H suffers from a substantial mood
disorder that grossly impairs his judgment
and behavior. The psychiatrist also testifies
that the least restrictive environment for
treatment continues to be inpatient hospital-
ization, because Mr. H is still at imminent risk
of harming himself.

Following the psychiatrist’s testimony, the
magistrate finds that Mr. H is a mentally ill per-
son subject to hospitalization given his mood
disorder that grossly impairs his judgment
and behavior. The magistrate orders that Mr. H
be civilly committed to the hospital.

What burden of persuasion did the court have
to ensure was met before ruling that Mr. H be
hospitalized for continued treatment?

a) Evidence beyond a reasonable doubt

b) Clear and convincing evidence

¢) Preponderance of the evidence

d) Medical certainty

e) Substantial probability

The author’s observations

The psychiatrist’s testimony mirrors the
language regarding civil commitment in
the Ohio Revised Code.* Other elements
considered for mental illness in Ohio are
a substantial disorder of memory, thought,
orientation, or perception that grossly
impairs one’s capacity to recognize reality
or meet the demands of life.* The defini-
tion of what constitutes a mental disorder

varies by state, but the burden of persua-
sion—the standard by which the court
must be convinced—is generally uniform.”
In the 1979 case Addington v Texas, the
United States Supreme Court concluded
that in a civil commitment hearing, the
minimum standard of proof for invol-
untary commitment must be clear and
convincing evidence.® Neither medical cer-
tainty nor substantial probability are bur-
dens of persuasions.® Instead, these terms
may be presented in a forensic report when
an examiner outlines their opinion. Table 1
(page 42) and the Figure (page 42) provide
more detail on burdens of persuasion.

Civil commitment and
patient rights

At a regularly scheduled treatment team
meeting, the team informs Mr. H that he has
been civilly committed for further treatment.
Mr. H becomes upset and tells the team the
decision is a complete violation of his rights.
After a long rant, Mr. H walks out of the room,
saying, “l did not even know when this hear-
ing was.” A member of the treatment team
becomes concerned that Mr. H may not have
been notified of the hearing.

If Mr. H did not receive notice of the hearing,
which of the following rights would not have
been violated?

a) Assignment of counsel

b) Right to appear

¢) Right to testify

d) Right to present witnesses

e) Right to confront witnesses

continued
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Related Resources

- Extreme Risk Protection Orders. Johns Hopkins Bloomberg
School of Public Health. https://www.jhsph.edu/research/
centers-and-institutes/johns-hopkins-center-for-gun-violence-
prevention-and-policy/research/extreme-risk-protection-
orders/

« Gutheil TG. The Psychiatrist as Expert Witness. 2nd ed. American
Psychiatric Association Publishing; 2009.

« Landmark Cases 2014. American Academy of Psychiatry and
the Law. https://www.aapl.org/landmark-cases

Drug Brand Names

Sertraline - Zoloft

The author’s observations

It is not clear if Mr. H had been notified of
his civil commitment hearing. If Mr. H had

not been notified, his rights would have
been compromised. Lessard v Schmidt (1972)
outlined that individuals involved in a civil
commitment hearing should be afforded the
same rights as those involved in criminal
proceedings.” Mr. H should have been noti-
fied of his hearing and afforded the opportu-
nity to have the assignment of counsel, the
right to appear, the right to testify, the right
to present witnesses and other evidence, and
the right to confront witnesses.

Without notification of the hearing, the
only right that would have remained intact
for Mr. H would have been the assignment
of counsel in his absence and without his
knowledge. If Mr. H had been notified of
the hearing and did not want to attend, yet
still desired legal counsel, he could have
waived his presence voluntarily after dis-
cussing this option with his attorney.®

Stabilization and
discharge

During his 10-day stay, Mr. H is treated with
sertraline 50 mg/d and engages in individual
and group therapy. He shows noticeable
improvement in his depressive symptoms
and reports having no thoughts of suicide or
self-harm. The treatment team determines it
is appropriate to discharge him home (the
firearm was never found) and involves his
wife in safety planning and follow-up care.
On the day of his discharge, Mr. H reflects on
his treatment and civil commitment. He says,
“l did not know a judge could order me to
be hospitalized.”

What legal doctrines or ethical principles
should the psychiatrist use to explain the
role of the State in civil commitment cases?

a) Beneficence and justice

b) Parens patriae and police powers

¢) Autonomy and nonmaleficence

d) Beneficence and nonmaleficence

e) Justice and autonomy

The author’s observations

The physician’s decision to pursue civil
commitment is best described by the legal
doctrines of police powers and parens
patrige. Other relevant ethical principles are
described in Table 2 (page 43).

Though ethical principles may play a
role in civil commitment, parens patriae and
police powers is the answer with respect
to the State."! Parens patriae is Latin for the
“parent of the country” and grants the State

Psychiatrists are entrusted with recognizing when a patient, due to mental illness,
is a danger to themselves or others and in need of treatment. After an emergency
detention period, if the patient remains a danger to themselves or others and does

not want to voluntarily receive treatment, a court hearing is required. As an expert
witness, the treating psychiatrist should know the factors of law in their jurisdiction

that determine civil commitment.



the power to protect those residents who

are most vulnerable. Police power is the

authority of the State to enact and enforce

rules that limit the rights of individuals for

the greater good of ensuring health, safety,

and welfare of all citizens.
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