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BIOIDENTICAL HT:
WHERE DO
YOU STAND?

A 54-year-old woman, recently
menopausal, complains of hot
flushes that make her miserable.
After an evaluation, including an
endocrine work-up, you recom-
mend hormone therapy (HT). She
promptly asks about bioidentical
hormones, which she has read
about on the Internet and heard
about from friends. In your practice,
the next step would be to:
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k€] would educate her on the
facts about bioidenticals but,
if she insists, | would let her
have them.”

k€] employ a combination of the
three options.”

kE As a specialty, we need to be
clear on terminology: There are
pharmaceutical bioidentical
hormones.”

k€] explain to patients that estra-
diol—the medication in Estrace,
Vivelle, etc.—is bioidentical.”
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Comment & Controversy

“REBUFF THOSE MALPRACTICE
LAWYERS’ TRAPS AND TRICKS,”
BY HENRY M. LERNER, MD
(NOVEMBER 2008)

Malpractice lawyers

aren’t as underhanded

as you think

I am shocked by some of the state-
ments in Dr. Lerner’s article on mal-
practice lawyers’ “traps and tricks.”
First, he misstates the law. The plain-
tiff attorney does not have to prove
beyond a reasonable doubt that the
doctor violated the standard of care:
(That’s the rule in criminal cases.)
Rather, he must prove liability by a
preponderance of the evidence. That
is~akin to the scales being tipped
slightly in the patient’s favor.

Second; there is no “general rule”
about a doctor having to.discuss risks
greater than 1%. Now that Dr. Lerner
has'made such a statement in the
pages of OBG MANAGEMENT, I'm
afraid he and your readers are stuck
with it—no_plaintiff attorney would
make-such a statement because it is
simply not the law.

Third, what’s wrong with “troll-
ing” a doctor’s CV? Defense lawyers
do that with plaintiff expert witnesses.

Lewis Laska, JD, PhD
Editor, Medical Malpractice

Verdicts, Settlements & Experts
Nashville, Tenn

» Dr. Lerner responds:
Disclosure is required when a risk has
~1% or greater chance of occurrence
Dr. Laska is on point with one of his
statements: The rule governing most
medical malpractice suits in the United
States is “preponderance of the evi-
dence,” not proof “beyond a reasonable
doubt” as I stated. The latter, or some-
thing like it, may come into play when
punitive damages are sought.

Dr. Laska is wrong on his last
two points, however. I cite a general
rule about what requires disclosure in
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informed consent discussions: a sig-
nificant risk that has ~1% or greater
chance-of occurrence. Dr. Laska says
that this is not the law, a statement that
may or may not be true. This general
rule, however, is the standard of care
in medicine, and those are the crite-
ria on which a physician is judged in
a malpractice suit. In support of this,
I reference what is generally taught in
medical training and include a specific
citation from a surgical textbook.
About this 1% standard Dr. Laska
also says that “no plaintiff attorney
would make such a statement.” If only
that were true. In my review of over 300
medical malpractice cases, plaintiff
lawyers frequently allege that a physi-
cian was obliged to tell a patient about
a risk when its chance of occurrence
was one in 500, one in 5,000, or even
rarer. Examples are the risk of ureteral
damage during hysterectomy, the risk
of permanent brachial plexus injury
from a shoulder dystocia delivery, and
the risk of thromboembolic complica-
tions from taking the birth control pill.
As for his last point about troll-
ing through a doctor’s CV, I agree that
it is appropriate for both plaintiff and
defense lawyers to examine the CV of
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a medical expert witness, especially to E arn
determine whether they derive most
of their income from medicolegal tes-
tifying. However, in my article, I am

talking about browbeating attacks by

plaintiff attorneys on defendant physi- =
cians—not professional expert witness- l e 1 S
es. Dr. Laska’s analogy is misapplied.

“THE HOSPITAL HAS A NEW DRESS CIKk on audlo/wdeo at
CODE FOR ITS VECTORS—ER, -0l
DOCTORS,” BY ROBERT L. BARBIERI, MD Srm ejournal.com

(NOVEMBER 2008)

Is clothing at fault, ACCESS LATEST WEBCASTS/PODCASTS ON:
or physician hygiene?

Dr. Barbieri’s editorial about the

clothing worn by physicians in hos- ° N ew ru Ies, new too I S in HT
pitals prompts a few comments: .

e In hospitals where methicil- t reatment d urin g the
lin-resistant Staphylococcus aureus meno p ausa I trans i t i on

(MRSA) has been isolated from the
neckties of physicians, has there been

an actual increase in MRSA in pa- » Potential risks associated with
tients attended by the physicians? If .
so, [wonder about the general clean- IVF and known Strategles for

liness, laundering habits, handwash-
ing, and patient-care techniques of
those physicians. Having a dispenser

reducing them

of spray foam hand cleanser mount- o o
ed outside the door of each patient y En ha nci ng contrace ptlve
room would be of benefit. success among patlents

o Perhaps all hospital and medi-
cal personnel should be instructed

in proper handwashing techniques. Showcased at the recent 37th annual

e One solution to the problem

of clothing serving as an inadver- meeting of the American Society
tent vector of infection is making a . . o
of Reproductive Medicine

“scrub” top standard hospital dress,

especially among male physicians.
SEXUALITY. REPRODUCTION & MENOPAUSE

S. Sandford Estes, MD
Naples, Fla

» Dr. Barbieri responds:

Thanks to Dr. Estes for his excellent ad-
vice. As Iwrote in the editorial, “The best
approach to reduce the risk of nosoco-
mial infection is regular handwashing
or the use of a hand disinfectant before
and affter seeing each patient.”
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