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What hope is there for
meaningful tort reform to stop
another malpractice crisis?

The hope is real, but the window of opportunity is small

handful of papers published in the
Apast few years have looked at
different aspects of the current
malpractice situation and have yielded

some revelations (see Surprising findings
from recent research).

I What research tells us
about our tort system

1. It does not do well at deterring medical
errors and, in fact, may limit the
patient safety movement by making
physicians less willing to divulge errors
to patients (see page 775 in this issue)
or data banks working on safety issues.

2. Though it does a reasonable job at
separating valid from invalid claims
and compensating them accordingly, it
often takes a tremendously long time
to accomplish this and still has a 10%
to 16% rate of false positive (payment
with no error) and false negative (no
payment with error) outcomes.

3. The system is not overwhelmed with
frivolous claims. Still, it costs a lot of
money to manage, and less than half
of this money goes to claimants.

4.Hard caps on total damages or
noneconomic damages, unlike other
state tort reforms (Figure), appear to
reduce claims payments, physician
premiums, and total health costs,’”
while increasing physician supply.

5. Defensive medicine exists, though put-
ting a valid dollar amount on its costs
is difficult.

6. Anecdotal evidence suggests that physi-
cians are leaving practice or limiting
their practice (eg, family physicians dis-
continuing deliveries) as a result of
malpractice costs.

1 AMA’s proposal for change
Malpractice reform has been at or near the
top of the AMA’s political agenda for the
past 4 or § years, with strong lobbying
efforts at the national level as well as sup-
port for state chapter efforts. The AMA’s
proposal is based on California’s liability
reform law known as MICRA that was
passed over 30 years ago and has been
associated with significantly lower premi-
um growth since then compared with the
rest of the US.* Key provisions:
e Unlimited economic damages
(medical expenses, future earnings)
e Limits on noneconomic damages
(pain and suffering)
e Punitive damages, if available, up
to $250,000 or 2 times economic
damages, whichever is greater
e Allocation of damage awards
in proportion to fault
e Sliding scale for attorney contingency
fees.
Dubious premises. The AMA literature
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on malpractice includes valid information
on the costs of the tort system, the rise in
claims payouts, and effects on physician pre-
miums. But it also suggests that meritless
lawsuits are increasing. This is untrue. And
its implication that physicians are increasing-
ly leaving practice is anecdotal. There is no
good research on the extent of this problem.*

Too narrow a focus. More important,
the AMA plan is focused on physician pre-
mium costs while ignoring the unfairness of
the system (eg, time to resolve claims, lack
of payment for many patients with legiti-
mate claims) and the vast number of med-
ical errors for which claims are never filed.

1 The MEDIC proposal

Senators Hillary Clinton (D-NY) and Barack
Obama (D-IL) have proposed federal legisla-
tion to address the malpractice crisis. Their
bill would create an Office of Patient Safety
in the Department of Health and Human
Services, and would establish the National
Medical Error Disclosure and Compensation
(MEDIC) program within that office.”

Apologies would not be actionable in
court. The MEDIC program would provide
grants to physicians, hospitals, and health
systems for the creation of programs to dis-
close medical errors to patients and negoti-
ate fair compensation. The law would pre-
serve confidentiality so that any apology
offered by a health care provider as part of
those negotiations would be kept confiden-
tial and could not be used in a trial. Any
savings achieved from lower administrative
and legal costs would be used to reduce
physician malpractice premiums and
toward patient safety initiatives.

Federal mandating of caps unlikely,
however. At the federal level, Democrats
have firmly opposed mandating caps on
malpractice claims settlements. They argue
that caps are unfair to patients who have
been victims of medical errors. Others say
this opposition reflects financial contribu-
tions from trial lawyers. It seems time to get
past this conflict. Without dramatic
changes in the composition of the Senate,
which seems unlikely, there is little or no
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Tort reforms commonly adopted by states

Caps on damages limit the amount of money that the plaintiff can
take as an award in a malpractice suit.

Joint-and-several liability reforms limit each defendant’s liability
for a judgment to that defendant’s percentage fault.

Statutes of limitation/statutes of repose limit the amount of time
a patient has to file a claim.

Attorney contingency-fee reforms limit the amount of a malpractice
award an attorney may take as a fee.

Collateral-source rule reforms allow the defendant to deduct payments
to the plaintiff from other sources (such as health insurance) from the
amount due to a plaintiff.

Periodic payment reforms allow or require insurers to pay out the
award over time, rather than in a lump sum payment.

Pretrial screening panels review cases at an early stage and give an
opinion about whether they have enough merit to go to trial. A negative
decision doesn’t generally end the case, but defendants can introduce
the panel’s opinion as evidence at trial.

chance that caps will pass at the national
level. At the same time, physician groups
have been successful at achieving caps in a
number of states (total of 26 at last count). | FAST TRACK

Signs this program could succeed.

The MEDIC proposal is an attempt to find Under the MEDIC
another way out of the malpractice impasse plan, apologles

in the Senate by linking the patient safety | DY pI'OVidel'S could
and tort reform issues. It is primarily based | not be used

on a growing movement to have physicians .

more directly acknowledge medical errors _agamSt them
to patients, and in some cases, link these | Il court
apologies to immediate financial negotia-
tions to settle any potential claim of injury.
The University of Michigan is the best
known academic institution pursuing these
strategies, and they report a significant
decrease in the number of claims and annu-
al litigation costs. The Lexington,
Kentucky, VA Hospital has a similar pro-
gram that has reduced liability costs com-
pared with other VA hospitals.

The MEDIC proposal is attractive in
its attempt to tie doctor-patient communi-
cation, patient safety, and liability together.
And the anecdotal reports of success with
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reduced claims
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Surprising findings from recent research

horpe analyzed data from 1995-2001

collected by the National Association of
Insurance Commissioners to see the
relationship between state tort reforms and
premium levels. Premiums in states with
caps on awards were 17% lower than
states without caps. There was no associ-
ation between premium levels and other
reforms, such as caps on attorney fees or
collateral offset rules (decreasing awards by
the amount the plaintiff receives from other
sources). Some association was noted
between decreased competition among
insurers and higher premiums.'

Rodwin et al used data from AMA sur-
veys of self-employed physicians (physi-
cians in groups or solo practice who are
not employees) from 1970 to 2000. They
found that while premiums increased from
1970 to 1986 and from 1996 to 2000, they
had only a small effect on physician
income. Premiums made up a small per-
centage of total practice costs and had a
negligible effect on practice income,
arguing against a malpractice crisis.
However, this study lacked more recent
data on premium increases and practice
expenses and did not take into account dif-
ferences among states that might be due
to tort reforms such as the institution of
caps on awards.?

isolated programs of its type are encourag-
ing. It also moves the argument at a nation-
al level away from a fight about caps,
which puts many physicians in the uncom-
fortable position of opposing Democrats
who support many of their other posi-
tions—eg, Title VII funding, preservation
of the traditional Medicare program,
expansion of the Medicare Part D pro-
gram, and better funding of public health
programs. Nonetheless, there is a big row
to hoe in making physicians more comfort-
able with acknowledging their errors, con-
vincing them this would not be held against
them in court, and assuring both physicians

Studdert et al reviewed 1452 closed
claims in 4 categories (obstetrics, surgery,
missed or delayed diagnosis, and medica-
tion) from 5 liability insurers representing
4 regions of the US, and used objective
criteria and independent reviewers to classi-
fy the merits of the claims. They found that
3% of the claims had no verifiable medical
injury and 37% did not involve errors. About
73% of the claims not associated with
errors or injuries resulted in no compensa-
tion, while 73% of those with errors did
result in compensation. Further payment for
claims not involving errors were lower than
those that did involve errors. Looked at
another way, of the 1452 claims reviewed,
about 10% received payment but had no
identifiable error, while about 17% had an
identifiable error but no payment was made.®

This study demonstrated that: 1) the cost
of defending claims involving no error was
substantial but still only amounted to about
13% of direct system costs, meaning that
contesting and paying for claims caused by
errors accounts for most of the costs of the
liability system, and 2) the malpractice sys-
tem works reasonably well at separating
claims without merit from those with merit.

Nonetheless, the study also demon-
strated the unfairness of a system
in which 1 in 6 valid claims received no pay-

and hospitals that such efforts will actually
lead to lower malpractice costs.

1 Common Good proposal
Another approach is advocated by Common
Good, a bipartisan legal reform coalition.
This organization has funding from the RWJ
Foundation to work with researchers from
the Harvard School of Public Health to inves-
tigate the creation of special health courts to
hear malpractice cases." Their ideas are incor-
porated into the Fair and Reliable Medical
Justice Act introduced as S.1337 by Senators
Mike Enzi (R-WY) Max Baucus (D-MT)."!
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ment (this in addition to the vast
number of negligent injuries that never even
lead to a claim as discussed in the 1999 IOM
report). Then there is the frustration with a
system wherein the average time between
injury and claim resolution is 5 years and
54% of the payments are absorbed by
defense costs and contingency fees. That
80% of expenses were incurred in resolving
claims with errors suggests that steps to
decrease frivolous litigation (claims without
merit) will not lead to substantial savings
and that steps to streamlining the system
of handling claims will be more useful.
Blake et al looked at state-specific data
from the National Practitioner Data Bank,
which collects reports of all malpractice
payments in the US on behalf of physicians,
dentists, and nurses. They looked at the
relationship between payments, physician
premiums, and various state tort reforms.
They found that mean payments were 26%
lower in states with total damage caps
($196,000 vs $265,000) and 22% less in
states with noneconomic (pain and suffer-
ing) damage caps ($212,000 vs $279,000).
In addition, total damage caps were asso-
ciated with lower mean annual premiums
and hard, but not soft (caps with exceptions)
noneconomic caps were associated with
premium reductions. No other state tort

How it would work. Health courts would
have full-time judges, neutral medical experts,
faster proceedings with legal fees held to
20%, and rulings that could be appealed to a
new Medical Appellate Court. Like other
administrative courts that handle tax dis-
putes, workmen’s comp, and vaccine injury,
there would be no juries. Judges would issue
written rulings and establish legal precedents.
Once a mistake was verified, recovery would
be automatic. Patients would be reimbursed
for all their medical expenses and lost income
plus a fixed sum that would be determined
from an expert derived schedule addressing
specific types of injuries.

www.jfponline.com

JFP_0906_PracAlert.REV 8/22/06 2:58 PM Page 785 CE

reforms measured showed a significant
association with payments or premiums.*

Studdert et al surveyed Pennsylvania
physicians in high-risk specialties (obstet-
rics/gynecology, ortho, ER, surgery,
neurosurgery) to ascertain self-report of
defensive medicine practice. Almost all
respondents reported practicing defensive
medicine, the most common form (92%)
being unnecessary ordering of tests and
imaging studies and referring for consulta-
tion. In addition, 42% said they had restrict-
ed their practice by either decreasing the
performance of more risky procedures
(eg, trauma surgery) or avoiding complex
cases or patients perceived as more likely
to sue. Defensive medicine was highly cor-
related with physicians’ lack of confidence in
their liability insurance or its cost.®

Kessler et al looked at physician supply
from 1985-2001 and its correlates to state
tort reforms during that time. Three years
after States that adopted direct reforms
(mainly caps on damage awards) showed
an average physician growth rate within
3 years that was 3.3% greater than states
not adopting such reforms. The authors
controlled for a variety of factors that
can influence physician supply including
population growth and other state-level
characteristics.®

Strengths and weaknesses. This pro-
posal has the support of a wide array of
national medical and legal leaders but not
any medical associations. It attempts to
address some of the most egregious parts of
the current system—the time it takes to get
claims resolved, the many errors that go
uncompensated, and the diversion of so
many dollars to overhead and legal fees
rather than to patients. On the other hand,
the plan does not provide firm caps, which
may make the AMA and other profession-
al associations skeptical. And the proposed
health courts would rely on select medical
experts and judges, a system likely to be
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that set award
caps have proven
to be lower

than elsewhere
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strongly opposed by trial lawyers and some
consumer groups. It also does not directly
address the prevention of patient errors.

1 Those who fail to learn
from history...

The current malpractice crisis may be abat-
ing, leaving physicians with higher mal-
practice premiums but some state tort
reforms. History, however, suggests that
the insurance cycle will eventually lead to
another crisis. There may be a window of
opportunity now to come up with a com-
pletely different system to address the
goals and problems with our current sys-
tem, but it is likely to be a small window.
Capitalizing on it will require a willingness
for both sides in the current stand-off to
get past their own self-interests in order to
come up with something better for all. m
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