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The Nondiscrimination Provision Levels
the Playing Field for Nonphysicians
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insured plans.

podiatrists, as long as they hold state licenses.
Department of Insurance!

establish specific provider fees:

= Section 2706(a) of the Patient Protection and Affordable Care Act applies to all health plans, including self-

= This section applies to any state licensed or certified health care providers, including chiropractors, natu-
ropathic physicians, acupuncturists, massage therapists, optometrists, nurse practitioners, midwives, and

= The implementation details of section 2706(a) will vary by state but will mastlikely be implemented by the

= The nondiscrimination provision does not require equal reimbursement.for all'types of providers and does not

here is a saying that if you are not at the table,

you are probably on the menu: These/days the

table /for health care providers is becoming
very crowded with nenphysicians. Under a provision
of the Patient Protection and Affordable Care Act
(PPACA) it seems the intent is to expand the scope
of nonphysicians, possibly in an attempt to increase
access to care because so many more individuals are
expected to have health care coverage. Section 5101
of the PPACA defines the national health care
workforce to include all “doctors of chiropractic . . .
licensed complementary and alternative medicine
providers, integrative health practitioners . . . .”!
Section 2706(a) (title XXVII of the Public Health
Service Act) is the nondiscrimination in health care
provision that takes effect next year and mandates
that insurance companies cannot discriminate against
any health care provider “with respect to participation
under the plan or coverage against any health care
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provider &vho is acting within the scope of that pro-
vider’s license or certification under applicable State
law.”! Legitimizing the independent practice of medi-
cine by nonphysicians is/a majorieoncern associated
with this provision, particularly for dermatologists.
Under this provision, it would be illegal “dis-
crimination” for health insurers, including individual,
group, and state-based health plans, to distinguish
between the qualifications of physicians and nonphy-
sician health care professionals. The nondiscrimina-
tion provision has the potential to create panels of
providers in any given health plan that include dif-
ferent types of health care professionals. For example,
a psoriasis patient whose treatment is covered under
his/her insurance plan can choose to be treated by a
dermatologist, family physician, naturopathic physi-
cian (if licensed), or nurse practitioner, as they would
all be part of the reimbursable panel of providers. The
good news is that insurers could still vary reimburse-
ment and would not be bound to contract with any
willing provider. In most states, an insurer does not
have to include any willing provider, but it must
include enough providers to serve the population.
One of the major problems is the vague language
used in this section, fueling nonphysician groups in
scope of practice battles, according to a letter from

James L. Madera, MD, of the American Medical
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Association in July 2013, which has the potential
to jeopardize patient safety. A bill to license naturo-
pathic physicians recently passed the House Chamber
in Pennsylvania, which would allow naturopathic
physicians to order and perform physician and labo-
ratory examinations.” In California, legislation that
would have allowed nurse practitioners to practice
independently at certain medical facilities recently
was halted.” Efforts to stop expansion of the nonphy-
sicians’ scope of practice are being further hampered
by the Federal Trade Commission, which has charged
state professional licensing boards with antitrust
violations for trying to restrict nonphysicians from
performing services that are usually performed by
a physician and has been backed in the courts. For
example, the North Carolina State Board of Dental
Examiners recently was charged with antitrust viola-
tions for trying to prevent nondentists from perform-
ing teeth-whitening procedures.* As a result, the
board has retreated from the issue of teeth whitening
by nonphysicians. These cases have,had ,a chilling
effect on other professional licefising boards including
many state medical boards.

Section 2706(a) was not .in the House of
Representatives’ version of the PPACA “but was
included in the Senate version driven by Senator Tom
Harkin. It was heavily supported by the American
Chiropractic Association, naturopathic_ physicians,
and other complementary and alternative medicine
providers, as well 4s some other nonphysician provid-
ers such as nurse anesthetists and optometrists.’

A major concetnwith section 2706(a) is-that
it disrupts how states typically have regulated the
practice of medicine and other health care providers.
Traditionally, distinct licensing boards and various
certifications have provided regulation. The fed-
eral government now is potentially disrupting this
state-based accountability. By all accounts, the non-
discrimination provision sends the message that non-
physicians are on equal footing with physicians when
it comes to patient care, contrary to the traditional
physician-led, team-based approach.

Although implementation of the nondiscrimina-
tion provision is set to take effect on January 1, 2014,

regulations have not yet been published. In an
unusual twist, the US Department of the Treasury
is expected to enforce the provision, even though it
has no specific expertise on state scope of practice
laws or their interpretation.® Efforts currently are
under way to repeal the provision. On July 24, 2013,
Representative Andy Harris, MD, an anesthesiolo-
gist, introduced the Protect Patient Access to Quality
Health Professionals Act of 20137 that aims to repeal
the nondiscrimination provision and has received
support from a number of major physician organiza-
tions, including the American Medical Association.
The nondiscrimination provision is one more
challenge facing dermatology. Our field already lends
itself to many providers who impersonate board-
certified dermatologists. Because of the cosmetic
aspect of our practice and the perception that our
patients are otherwise healthy, dermatology often is
viewed as low-hanging fruit for wannabes. It remains
in our best interest to repeal this provision of the
PPACA,,as it issanother opportunity for nonderma-
tologists to join panels and provide dermatologic care.
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Quick PoLL QUESTION

Are you in favor of repealing section 2706(a), the
nondiscrimination in health care provision, of the
Patient Protection and Affordable Care Act?

b. No

Go to www.cutis.com to answer our Quick Poll Question
and see how your peers have responded.

a. Yes c. | don’t know
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