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Background: US Department of Veterans Affairs (VA) eligibility
policies now allow comprehensive mental and behavioral health
care services to be provided to veterans who received an
Other Than Honorable (OTH) discharge upon separation from
service. Research has shown a disproportionate mental health
burden and elevated rates of criminal-legal involvement among
these veterans. Eligibility policy shifts may impact programs
and services designed to support veterans with criminal-legal
involvement, such as veterans treatment courts.

Observations: Professionals serving veterans with criminal-
legal involvement should become familiar with changes to
VA eligibility policies and revise strategies, policies, and

procedures surrounding the engagement and enroliment of
veterans with OTH discharge characterizations. Veterans with
OTH discharges often experience disproportionate mental
health burdens and are overrepresented in judicial and
correctional systems.

Conclusions: Professionals within judicial and correctional
systems, particularly veterans treatment court programs,
are encouraged to familiarize themselves with changes to
VA eligibility policies and to revisit strategies, policies, and
procedures surrounding the engagement and enrollment of
veterans with OTH discharge characterizations into justice-
focused programming and services.
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n April 2022, the US Department of Vet-

erans Affairs (VA) revised its behavioral

health care eligibility policies to pro-
vide comprehensive mental and behavioral
health care to former service members who
received an Other Than Honorable (OTH)
discharge characterization upon separation
from military service.! This policy shift rep-
resents a marked expansion in eligibility
practices (Table 1 includes amended eligi-
bility criteria).

Since June 2017, eligibility policies al-
lowed veterans with OTH discharges to re-
ceive “emergent mental health services”
needed to stabilize acute mental health cri-
ses related to military service (eg, acute esca-
lations in suicide risk).>? Previously, veterans
with OTH discharges were largely ineligible
for VA-based health care; these individuals
were only able to access Veterans Health Ad-
ministration (VHA) mental and behavioral
health care through limited channels of eli-
gibility (eg, for treatment of military sexual
trauma or psychosis or other mental illness
within 2 years of discharge).*> The impetus
for expansions in eligibility stemmed from
VA efforts to reduce the suicide rate among
veterans.®® Implications of such expansion
extend beyond suicide prevention efforts,
with notable promised effects on the care of
veterans with criminal-legal involvement.
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This article highlights potential effects of re-
cent eligibility expansions on veterans with
criminal-legal involvement and makes spe-
cific recommendations for agencies and orga-
nizations serving these veterans.

OTHER THAN HONORABLE DISCHARGE

The US Department of Defense delineates
6 discharge characterizations provided to
service members upon separation from
military service: honorable, general under
honorable conditions, OTH, bad con-
duct, dishonorable, and uncharacterized.
Honorable discharge characterizations
are considered to reflect general concor-
dance between service member behavior
and military standards; general discharge
characterizations reflect some disparity be-
tween the service member’s behavior and
military standards; OTH, bad conduct,
and dishonorable discharge characteriza-
tions reflect serious disparities between
the service member’s behavior and military
standards; and uncharacterized discharge
characterizations are given when other
discharge characterizations are deemed
inappropriate.®'® OTH discharge charac-
terizations are typically issued under in-
stances of misconduct, fraudulent entry,
security reasons, or in lieu of trial by court
martial.>1°
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TABLE 1 VA Health Care Eligibility for Service Members With OTH Discharges®’

If veteran has OTH

Is in an acute suicidal crisis,

discharge and And either: But not: Veteran may receive: as determined by HCP:
Served in the military Served > 100 d, and deployed in: Enrolled in Initial mental health Emergent suicide care for
or reserves and was (1) a theater of combat operations; VHA assessment medical and mental health
discharged or released (2) in support of a contingency services related to the acute
under a condition that is operation; or (3) in an area at a time crisis, which may include
not dishonorable or by during which hostilities are occurring < 30 d of inpatient or crisis
court martial in that area during such service, residential care

including by controlling an unmanned

aerial vehicle outside theater
AND OR AND AND

VA has not adjudicated

Was a victim of (1) physical assault

Services included 38 CFR. <90 d outpatient care®®

the OTH discharge as

statutory bar to benefits sexual nature; or (3) sexual

harassment as defined in 38 USC

§ 1720D(f)

Abbreviations: HCP, health care practitioner; OTH, other than honorable; VA, US Department of Veterans Affairs; VHA, Veterans Health Administration.
aExtracted from VHA Directive 1601A.02(3) appendix E, outlining as of the April 2022 amendment of the Veterans COMPACT Act of 2020.

PRelated charges and copays will be waived for the patient.

°Care may be extended if patient remains in an acute suicidal crisis and the VA determines extending care is clinically appropriate.

Recent research suggests that about 85%
of service members receive an honorable dis-
charge characterization upon separation from
military service, 8% receive general, 6% re-
ceive OTH, and 1% receive bad conduct or
dishonorable discharges.'' In 2017, the VA
estimated there were > 500,000 prior ser-
vice members with OTH discharge charac-
terizations, which has grown over time (1.9%
during the Korean Conflict, 2.5% during the
Vietnam War Era, 3.9% during the Cold War,
4.8% in the Persian Gulf War, and 5.8% in
the post-9/11 era).”!!

The OTH discharge characterization is
1 of 3 less than honorable discharges infor-
mally referred to as bad papers (ie, OTH, bad
conduct, or dishonorable). Former service
members receiving these discharge charac-
terizations face significant social stigma and
structural discrimination upon military dis-
charge, including significant hurdles to em-
ployment and educational pursuits as well
as notable social alienation.'? Due to their
discharge characterization, some are viewed
as less deserving of the veteran title, and
until recently, many did not qualify for the
complex legal definition of veteran as es-
tablished by the Congress.'"'!* Veterans with
OTH discharge characterizations have also
historically been excluded from services
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of a sexual nature; (2) battery of a

§ 17.38, required to treat
mental or behavioral health
care needs, including risk
of suicide or harming
others

(eg, VHA care),’ benefits (eg, disability
compensation),'* and protections (eg, Uni-
formed Services Employment and Reem-
ployment Rights Act)®® offered to veterans
with honorable or general discharge charac-
terizations. However, eligibility policies have
gradually expanded, providing veterans with
OTH discharges with access to VHA-based
mental and behavioral health services and
VA supportive housing assistance.'>!°

Perhaps due to their historical exclusion
from VA services, there is limited research
available on the behavioral health and associ-
ated needs of veterans with OTH discharges.
Some scholars argue that historical exclu-
sions have exacerbated underlying difficulties
faced by this population, thereby contrib-
uting to stark health and social disparities
across discharge types.'*1>!7 Studies with
large veteran samples, for example, reflect
notable demographic and behavioral health
differences across discharge types. Compared
to routinely discharged veterans, veterans
with OTH discharges are significantly more
likely to be younger, have lower income, use
substances, have a history of criminal-legal
involvement, and have mental and physical
health difficulties.'®!

Substantial evidence also suggests a his-
torical racial bias, with service members of
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color being disproportionately more likely to
receive an OTH discharge.'? Similarly, across
all branches of military service, Black ser-
vice members are significantly more likely to
face general or special court martial in mil-
itary justice proceedings when compared
with White service members.” Service mem-
bers from gender and sexual minorities are
also disproportionately impacted by the
OTH designation. Historically, many have
been discharged with bad papers due to dis-
criminatory policies, such as Don’t Ask Don't
Tell, which discriminated on the basis of sex-
ual orientation between December 1993 and
September 2011, and Directive-type Memo-
randum-19-004, which banned transgender
persons from military service between April
2019 and January 2021.2-*

There is also significant mental health bias
in the provision of OTH discharges, such that
OTH characterizations are disproportionately
represented among individuals with men-
tal health disorders.’¥%° Veterans discharged
from military service due to behavioral mis-
conduct are significantly more likely to meet
diagnostic criteria for various behavioral
health conditions and to experience home-
lessness, criminal-legal involvement, and sui-
cidal ideation and behavior compared with
routinely-discharged veterans.?*%®

Consistent with their comparatively
higher rates of criminal-legal involvement
relative to routinely discharged veterans, vet-
erans with OTH discharges are dispropor-
tionately represented in criminal justice
settings. While veterans with OTH discharges
represent only 6% of discharging service
members and 2.5% of community-based vet-
erans, they represent 10% of incarcerated vet-
erans.'"182329 Preliminary research suggests
veterans with OTH discharges may be at
higher risk for lifetime incarceration, though
the association between OTH discharge
and frequency of lifetime arrests remains
unclear. '8

VETERANS TREATMENT COURTS

Given the overrepresentation of veterans
with OTH discharges in criminal-legal set-
tings, consideration for this subset of the
veteran population and its unique needs
is commonplace among problem-solving
courts that service veterans. First conceptu-
alized in 2004, Veterans Treatment Courts
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(VTCs) are specialized problem-solving
courts that divert veterans away from tra-
ditional judicial court and penal systems
and into community-based supervision
and treatment (most commonly behavioral
health services).>'** Although each VTC
program is unique in structure, policies,
and procedures, most VICs can be charac-
terized by certain key elements, including
voluntary participation, plea requirements,
delayed sentencing (often including re-
duced or dismissed charges), integration
of military culture into court proceedings,
a rehabilitative vs adversarial approach to
decreasing risk of future criminal behavior,
mandated treatment and supervision dur-
ing participation, and use of veteran men-
tors to provide peer support.®*** Eligibility
requirements vary; however, many restrict
participation to veterans with honorable
discharge types and charges for nonviolent
offenses.?>333537

VTCs connect veterans within the
criminal-legal system to needed behavioral
health, community, and social services.>'333"
VTC participants are commonly connected
to case management, behavioral health care,
therapeutic journaling programs, and vo-
cational rehabilitation.’®3° Accordingly,
the most common difficulties faced by vet-
erans participating in these courts include
substance use, mental health, family issues,
anger management and/or aggressive behav-
ior, and homelessness.>* There is limited re-
search on the effectiveness of VICs. Evidence
on their overall effectiveness is largely mixed,
though some studies suggest VIC graduates
tend to have lower recidivism rates than of-
fenders more broadly or persons who termi-
nate VTC programs prior to completion.*#
Other studies suggest that VTC participants
are more likely to have jail sanctions, new
arrests, and new incarcerations relative to
nontreatment court participants.*> Notably,
experimental designs (considered the gold
standard in assessing effectiveness) to date
have not been applied to evaluate the effec-
tiveness of VTCs; as such, the effectiveness
of these programs remains an area in need of
continued empirical investigation.

Like all problem-solving courts, VICs oc-
casionally struggle to connect participating
defendants with appropriate care, particu-
larly when encountering structural barriers
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TABLE 2 Resources for Veterans Experiencing Criminal-Legal Involvement

Resources

Descriptions

Mental Health

Veterans Justice Outreach

them to services and resources

VA program that identifies veterans involved in the criminal-legal system and connects

Health Care for Re-Entry Veterans

resources upon release

VA program that identifies incarcerated veterans and connects them to services and

Veterans Treatment Courts

Specialized problem-solving courts that divert veterans away from traditional judicial

court and penal systems and into community-based supervision and treatment

Veterans Re-Entry Search Service

Online search service for entities within the criminal-legal system to aid identification of

inmates/defendants with a history of military service; alerts VA Veterans Justice Program
to prompt outreach

Status Query and Response Exchange System

Online search service for community-based entities to identify individuals with a history

of military service; provides information about eligibility for VA health care and homeless
programs

Abbreviation: VA, US Department of Veterans Affairs.

(eg, insurance, transportation) and/or
complex behavioral health needs (eg, person-
ality disorders).>** As suicide rates among
veterans experiencing criminal-legal involve-
ment surge (about 150 per 100,000 in 2021,
a 10% increase from 2020 to 2021 com-
pared to about 40 per 100,000 and a 1.8% in-
crease among other veterans), efficiency of
adequate care coordination is vital.** Many
VTCs rely on VIC-VA partnerships and col-
laborations to navigate these difficulties and
facilitate connection of participating veter-
ans to needed services.>?** For example,
within the VHA, Veterans Justice Outreach
(VJO) and Health Care for Re-Entry Veter-
ans (HCRV) specialists assist and bridge the
gap between the criminal-legal system (in-
cluding, but not limited to VICs) and VA
services by engaging veterans involved in
the criminal-legal system and connecting
them to needed VA-based services (Table 2).
Generally, VJO specialists support veterans
involved with the front end of the criminal-
legal system (eg, arrest, pretrial incarceration,
or participation in VICs), while HCRV spe-
cialists tend to support veterans transition-
ing back into the community after a period
of incarceration.**” Specific to VICs, VJO
specialists typically serve as liaisons between
the courts and VA, coordinating VA services
for defendants to fulfill their terms of VIC
participation.*

The historical exclusion of veter-
ans with OTH discharge characteriza-
tions from VA-based services has restricted
many from accessing VTC programs.>* Of
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17 VTC programs active in Pennsylvania
in 2014, only 5 accepted veterans with
OTstayH discharges, and 3 required appli-
cation to and eligibility for VA benefits.?
Similarly, in national surveys of VIC pro-
grams, about 1 in 3 report excluding vet-
erans deemed ineligible for VA services.>>3¢
When veterans with OTH discharges have
accessed VTC programs, they have histor-
ically relied on non-VA, community-based
programming to fulfill treatment man-
dates, which may be less suited to address-
ing the unique needs of veterans.*

Veterans who utilize VT Cs receive sev-
eral benefits, namely peer support and men-
torship, acceptance into a veteran-centric
space, and connection with specially trained
staff capable of supporting the veteran
through applications for a range of VA ben-
efits (eg, service connection, housing sup-
port).*13337 Given the disparate prevalence of
OTH discharge characterizations among ser-
vice members from racial, sexual, and gen-
der minorities and among service members
with mental health disorders, exclusion of
veterans with OTH discharges from VICs
solely based on the type of discharge likely
contributes to structural inequities among
these already underserved groups by restrict-
ing access to these potential benefits. Such
structural inequity stands in direct conflict
with VTC best practice standards, which
admonish programs to adjust eligibility re-
quirements to facilitate access to treatment
court programs for historically marginalized
groups.*
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ELIGIBILITY EXPANSIONS

Given the overrepresentation of veter-
ans with OTH discharge characterizations
within the criminal-legal system and his-
torical barriers of these veterans to access
needed mental and behavioral health care,
expansions in VA eligibility policies could
have immense implications for VI Cs. First,
these expansions could mitigate common
barriers to connecting VT C-participating
veterans with OTH discharges with needed
behavioral health care by allowing these
veterans to access established, VA-based
services and programming. Expansion may
also allow VTCs to serve as a key intercept
point for identifying and engaging veterans
with OTH discharges who may be unaware
of their eligibility for VA-based behavioral
health care.

Access to VA health care services is a
major resource for VIC participants and a
common requirement.** Eligibility expan-
sion should ease access barriers veterans with
OTH discharges commonly face. By pro-
viding a potential source of treatment, ex-
pansions may also support OTH eligibility
practices within VTCs, particularly practices
that require participants to be eligible for VA
health care.?*2°3® Some VTCs may continue
to determine eligibility on the basis of dis-
charge status and remain inaccessible to vet-
erans with OTH discharge characterizations
without program-level policy changes.3*3637

Communicating changes in eligibility
policies relevant to veterans with OTH dis-
charges may be a challenge, because many of
these individuals have no established chan-
nels of communication with the VA. Be-
cause veterans with OTH discharges are at
increased risk for legal system involvement,
VTCs may serve as a unique point of contact
to help facilitate communication.'® For ex-
ample, upon referral to a VIC, veterans with
OTH discharges can be identified, VA health
care eligibility can be verified, and veterans
can connect to VA staff to facilitate enroll-
ment in VA services and care.

VJO specialists are in a favorable position
to serve a critical role in utilizing VICs as a
potential intercept point for engaging veter-
ans with OTH discharge characterizations.
As outlined in the STRONG Veterans Act of
2022, V]JOs are mandated to “spread aware-
ness and understanding of veteran eligibility
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for the [VJO] Program, including the eligi-
bility of veterans who were discharged from
service in the Armed Forces under condi-
tions other than honorable.”® The Act fur-
ther requires VJOs to be annually trained
in communicating eligibility changes as
they arise. Accordingly, VJOs receive ongo-
ing training in a wide variety of critical out-
reach topics, including changes in eligibility;
while V]JOs cannot make eligibility determi-
nations, they are tasked with enrolling all vet-
erans involved in the criminal-legal system
with whom they interact into VHA services,
whether through typical or special eligibility
criteria (M. Stimmel, PhD, National Training
Director for Veteran Justice Programming,
oral communication, July 14, 2023). VJOs
therefore routinely serve in this capacity of
facilitating VA enrollment of veterans with
OTH discharge characterizations.

Recommendations to Veteran-Servicing

Judicial Programs

Considering these potential implications,
professionals routinely interacting with vet-
erans involved in the criminal-legal sys-
tem should become familiarized with recent
changes in VA eligibility policies. Such fa-
miliarization would support the identifi-
cation of veterans previously considered
ineligible for care; provision of education
to these veterans regarding their new eligi-
bility; and referral to appropriate VA-based
behavioral health care options. Although
conceptually simple, executing such an
educational campaign may prove logisti-
cally difficult. Given their historical ex-
clusion from VA services, veterans with
OTH discharge characterizations are un-
likely to seek VA-based services in times
of need, instead relying on a broad swath
of civilian community-based organizations
and resources. Usual approaches to ad-
vertising VHA health care policy changes
(eg, by notifying VA employees and/or de-
partments providing corresponding ser-
vices or by circulating information to
veteran-focused mailing lists and organi-
zations) likely would prove insufficient.
Educational campaigns to disseminate in-
formation about recent OTH eligibility
changes should instead consider partner-
ing with traditionally civilian, community-
based organizations and institutions, such
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as state bar associations, legal aid networks,
case management services, nonveteran
treatment court programs (eg, drug courts,
or domestic violence courts), or probation/
parole programs. Because national surveys
suggest generally low military cultural com-
petence among civilian populations, pro-
viding concurrent support in developing
foundational veteran cultural competencies
(eg, how to phrase questions about military
service history, or understanding discharge
characterizations) may be necessary to en-
sure effective identification and engagement
of veteran clients.*®

Programs that serve veterans with
criminal-legal involvement should also con-
sider potential relevance of recent OTH eli-
gibility changes to program operations. VIC
program staff and key partners (eg, judges,
case managers, district attorneys, or defense
attorneys), should revisit policies and pro-
cedures surrounding the engagement of vet-
erans with OTH discharges within VTC
programs and strategies for connecting these
veterans with needed services. VTC pro-
grams that have historically excluded veter-
ans with OTH discharges due to associated
difficulties in locating and connecting with
needed services should consider expanding
eligibility policies considering recent shifts
in VA behavioral health care eligibility.*3>
Within the VHA, VJO specialists can play a
critical role in supporting these VIC eligi-
bility and cultural shifts. Some evidence sug-
gests a large proportion of VIC referrals are
facilitated by VJO specialists and that many
such referrals are identified when veterans in-
volved with the criminal-legal system seek
VA support and/or services.* Given the his-
torical exclusion of veterans with OTH dis-
charges from VA care, strategies used by VJO
specialists to identify, connect, and engage
veterans with OTH discharges with VICs
and other services may be beneficial.

Even with knowledge of VA eligibility
changes and considerations of these changes
on local operations, many forensic settings
and programs struggle to identify veterans.
These difficulties are likely amplified among
veterans with OTH discharge characteriza-
tions, who may be hesitant to self-disclose
their military service history due to fear of
stigma and/or views of OTH discharge char-
acterizations as undeserving of the veteran
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title.!? The VA offers 2 tools to aid in identifi-
cation of veterans for these settings: the Vet-
erans Re-Entry Search Service (VRSS) and
Status Query and Response Exchange System
(SQUARES). For VRSS, correctional facilities,
courts, and other criminal justice entities up-
load a simple spreadsheet that contains basic
identifying information of inmates or defen-
dants in their system. VRSS returns informa-
tion about which inmates or defendants have
a history of military service and alerts VA Vet-
erans Justice Programs staff so they can con-
duct outreach. A pilot study conducted by
the California Department of Corrections
and Rehabilitation found that 2.7% of its in-
mate population self-identified as veterans,
while VRSS identified 7.7% of inmates with
a history of military service. This difference
represented about 5000 previously uniden-
tified veterans.” Similarly, community en-
tities that partner with the VA, such as law
enforcement or homeless service programs,
can be approved to become a SQUARES user
and submit identifying information of indi-
viduals with whom they interact directly into
the SQUARES search engine. SQUARES then
directly returns information about the indi-
viduals veteran status and eligibility for VA
health care and homeless programs.

Other Eligibility Limitations

VTCs and other professionals looking to
refer veterans with OTH discharge charac-
terizations to VA-based behavioral health
care should be aware of potential limita-
tions in eligibility and access. Specifically,
although veterans with OTH discharges are
now broadly eligible for VA-based behav-
ioral health care and homeless programs,
they remain ineligible for other forms of
health care, including primary care and
nonbehavioral specialty care.! Research has
found a strong comorbidity between behav-
ioral and nonbehavioral health concerns,
particularly within historically marginal-
ized demographic groups.’>>> Because these
historically marginalized groups are often
overrepresented among persons with
criminal-legal involvement, veterans with
OTH discharges, and VTC participants,
such comorbidities require consideration
by services or programming designed to
support veterans with criminal-legal in-
volvement.'>>*°® Connection with VA-based

Mental Health
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health care will therefore continue to fall
short of addressing all health care needs of
veterans with OTH discharges and effective
case management will require considerable
treatment coordination between VA behav-
ioral health care practitioners (HCPs) and
community-based HCPs (eg, primary care
professionals or nonbehavioral HCPs).

Implications for VA Mental Health Care
Recent eligibility expansions will also
have inevitable consequences for VA men-
tal health care systems. For many years,
these systems have been overburdened by
high caseloads and clinician burnout.>*°
Given the generally elevated rates of mental
health and substance use concerns among
veterans with OTH discharge character-
izations, expansions hold the potential to
further burden caseloads with clinically
complex, high-risk, high-need clients. Nev-
ertheless, these expansions are also struc-
tured in a way that forces existing systems
to absorb the responsibilities of providing
necessary care to these veterans. To mit-
igate detrimental effects of eligibility ex-
pansions on the broader VA mental health
system, clinicians should be explicitly
trained in identifying veterans with OTH
discharge characterizations and the im-
plications of discharge status on broader
health care eligibility. Treatment of veterans
with OTH discharges may also benefit from
close coordination between mental health
professionals and behavioral health care co-
ordinators to ensure appropriate coordina-
tion of care between VA- and non—VA-based
HCPs.

CONCLUSIONS

Recent changes to VA eligibility policies
now allow comprehensive mental and be-
havioral health care services to be pro-
vided to veterans with OTH discharges.!
Compared to routinely discharged vet-
erans, veterans with OTH discharges are
more likely to be persons of color, sexual
or gender minorities, and experiencing
mental health-related difficulties. Given
the disproportionate mental health bur-
den often faced by veterans with OTH dis-
charges and relative overrepresentation of
these veterans in judicial and correctional
systems, these changes have considerable
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implications for programs and services de-
signed to support veterans with criminal-
legal involvement. Professionals within
these systems, particularly VIC pro-
grams, are therefore encouraged to famil-
iarize themselves with recent changes in
VA eligibility policies and to revisit strate-
gies, policies, and procedures surrounding
the engagement and enrollment of vet-
erans with OTH discharge characteriza-
tions. Doing so may ensure veterans with
OTH discharges are effectively connected
to needed behavioral health care services.
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