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BACKGROUND: Hospitalists practice in high-stakes and
litigious settings. However, little data exist about the
malpractice claims risk faced by hospitalists.

OBJECTIVE: To characterize the rates and characteristics
of malpractice claims against hospitalists.

DESIGN, SETTING, AND PARTICIPANTS: An analysis
was performed of malpractice claims against hospitalists,
as well as against select other specialties, using data from
a malpractice claims database that includes approximately
31% of US malpractice claims.

MAIN OUTCOMES AND MEASURES: For malpractice
claims against hospitalists (n = 1,216) and comparator
specialties (n = 18,644): claims rates (using a data subset),
percentage of claims paid, median indemnity payment
amounts, allegation types, and injury severity.

RESULTS: Hospitalists had an annual malpractice claims
rate of 1.95 claims per 100 physician-years, similar to that
of nonhospitalist general internal medicine physicians
(1.92 claims per 100 physician-years), and significantly

he prospect of facing a medical malpractice claim is
a source of apprehension for physicians that affects
physician behavior, including leading to defensive
medicine.”? Overall, annual defensive medicine
costs have been estimated at $45.6 billion,* and surveys of
hospitalists indicate that 13.0% to 37.5% of hospitalist health-
care costs involve defensive medicine.>® Despite the impact
of malpractice concerns on hospitalist practice and the un-
precedented growth of the field of hospital medicine, rela-
tively few studies have examined the liability environment
surrounding hospitalist practice.”® The specific issue of mal-
practice claims rates faced by hospitalists has received even
less attention in the medical literature.®
A better understanding of the contributing factors and
other attributes of malpractice claims can help guide patient
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greater than that of internal medicine subspecialists

(1.30 claims per 100 physician-years) (P < .001). Claims
rates for hospitalists nonsignificantly increased during
the study period (2009-2018), whereas claims rates for
four of the five other specialties examined significantly
decreased over this period. The median indemnity
payment for hospitalist claims was $231,454 (interquartile
range, $100,000-$503,015), significantly higher than the
amounts for all the other specialties except neurosurgery.
The greatest predictor of a hospitalist case closing with
payment (compared with no payment) was an error in
clinical judgment as a contributing factor, with an adjusted
odds ratio of 5.01 (95% Cl, 3.37-7.45).

CONCLUSION: During the study period, hospitalist claims
rates did not drop, whereas they fell for other specialties.
Hospitalists' claims had relatively high injury severity and
median indemnity payment amounts. The malpractice
environment for hospitalists is becoming less favorable.
Journal of Hospital Medicine 2021;16:390-396. © 2021
Society of Hospital Medicine

safety initiatives and inform hospitalists’ level of concern re-
garding liability. Although most medical errors do not result
in a malpractice claim,?'° the majority of malpractice claims in
which there is an indemnity payment involve medical injury
due to clinician error." Even malpractice claims that do not
result in an indemnity payment represent opportunities to
identify patient safety and risk management vulnerabilities.

We used a national malpractice claims database to analyze
the characteristics of claims made against hospitalists, includ-
ing claims rates. In addition to claims rates, we also analyzed
the other types of providers named in hospitalist claims given
the importance of interdisciplinary collaboration to hospital
medicine.’®'* To provide context for understanding hospital-
ist liability data, we present data on other specialties. We also
describe a model to predict whether hospitalist malpractice
claims will close with an indemnity payment.

METHODS

Data Sources and Elements

This analysis used a repository of malpractice claims maintained
by CRICO, the captive malpractice insurer of the Harvard-
affiliated medical institutions. This database, the Compara-
tive Benchmarking System, aggregates malpractice claims
from multiple other malpractice carriers (both commercial and
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captive). This database comprises approximately 31% of all
malpractice claims in the United States (both paid and un-
paid) according to a comparison with claims in the National
Practitioner Data Bank (NPDB), which is a government-run
database to which all paid malpractice claims against physi-
cians must be reported.” To compile this national database,
trained nurse coders, who have access to the medical records
and legal documents from each case, abstract information
into coded fields, such as the type of allegation, contributing
factors, and injury severity. The information in these coded
fields is based on a taxonomy that was developed specifically
for use in malpractice cases. The nurse coders participate in
regular meetings in which cases are discussed to ensure that
they are applying the coding and taxonomy uniformly.

Injury severity was based on a widely used scale developed
for malpractice claims by the National Association of Insur-
ance Commissioners.' Low injury severity included emotion-
al injury and temporary insignificant injury. Medium injury
severity included temporary minor, temporary major, and per-
manent minor injury. High injury severity included permanent
significant injury through death. Because this study used a
database assembled for operational and patient safety pur-
poses and was not human subjects research, institutional re-
view board approval was not needed.

Study Cohort

Malpractice claims included formal lawsuits or written re-
quests for compensation for negligent medical care. Hospi-
talist malpractice claims were defined as those in which the
nurse coders determined that the internal medicine hospital-
ist service was the clinical service that was primarily responsi-
ble for the care of the patient at the time of the clinical event
giving rise to the claim. Malpractice claims closed during the
period 2009-2018 were included, regardless of whether an
indemnity payment was made. Claims against select other
medical specialties (nonhospitalist general internal medi-
cine, internal medicine subspecialists, emergency medicine,
neurosurgery, and psychiatry), defined by the specialty of the
physician named in the claim, were included for comparison
with the characteristics of the claims against hospitalists. Phy-
sician specialty was available for all physicians in the study co-
hort; however, given that malpractice cases were aggregated
from multiple different insurers, full demographic information
(eg, age and sex) was not available for all physicians.

Statistical Analysis

Malpractice claims rates were treated as Poisson rates and
compared using a Z-test. Malpractice claims rates are ex-
pressed as claims per 100 physician-years. Each physi-
cian-year represents 1 year of coverage of one physician
by the medical malpractice carrier whose data were used.
Physician-years represent the duration of time physicians
practiced during which they were insured by the malpractice
carrier and, as such, could have been subject to a malprac-
tice claim that would have been included in our data. Claims
rates are based on the subset of the malpractice claims in the
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study for which the number of physician-years of coverage is
available, representing 8.2% of hospitalist claims and 11.6%
of all claims.

Comparisons of the percentages of cases closing with an
indemnity payment, as well as the percentages of cases in
different allegation type and clinical severity categories,
were made using the Fisher exact test. Indemnity payment
amounts were inflation-adjusted to 2018 dollars using the
Consumer Price Index. Comparisons of indemnity payment
amounts between physician specialties were carried out us-
ing the Wilcoxon rank sum test given that the distribution of
the payment amounts appeared nonnormal; this was con-
firmed with the Shapiro-Wilk test. A multivariable logistic
regression model was developed to predict the binary out-
come of whether a hospitalist case would close with an in-
demnity payment (compared with no payment), based on the
1,216 hospitalist claims. The predictors used in this regression
model were chosen a priori based on hypotheses about what
factors drive the likelihood that a case closes with payment.
Both the unadjusted and adjusted odds ratios for the pre-
dictors are presented. The adjusted model is adjusted for all
the other predictors contained in the model. All reported P
values are two-sided. The statistical analysis was carried out
using JMP Pro version 15 (SAS Institute Inc) and Minitab ver-
sion 19 (Minitab LLC).

RESULTS

We identified 1,216 hospital medicine malpractice claims from
our database. Claims rates were calculated from the subset of
our data for which physician-years were available—including
5,140 physician-years encompassing 100 claims, representing
8.2% of all hospitalist claims studied. An additional 18,644
malpractice claims from five other specialties—nonhospitalist
general internal medicine, internal medicine subspecialists,
emergency medicine, neurosurgery, and psychiatry—were
analyzed to provide context for the hospitalist claims.

The malpractice claims rate for hospitalists was significantly
higher than the rate for internal medicine subspecialists (1.95
vs 1.30 claims per 100 physician-years; P < .001), though they
were not significantly different from the rate for nonhospital-
ist general internal medicine physicians (1.95 vs 1.92 claims
per 100 physician-years; P = .93) (Table 1). Compared with
emergency medicine physicians, with whom hospitalists are
sometimes compared due to both specialties being defined
by their site of practice and the absence of longitudinal pa-
tient relationships, hospitalists had a significantly lower claims
rate (1.95 vs 4.07 claims per 100 physician-years; P < .001).

An assessment of the temporal trends in the claims rates,
based on a comparison between the two halves of the study
period (2014-2018 vs 2009-2013), showed that the claims rate
for hospitalists was increasing, but at a rate that did not reach
statistical significance (Table 1). In contrast, the claims rates
for the five other specialties assessed decreased over time,
and the decreases were significant for four of these five oth-
er specialties (internal medicine subspecialties, emergency
medicine, neurosurgery, and psychiatry).
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TABLE 1. Malpractice Claims Rates

Overall
malpractice
Malpractice claims rate

Specialty claims Physician-years  (2009-2018)°
Hospital medicine 100 5,140 1.95
Internal medicine, general 791 41,188 1.92
Internal medicine, subspecialties 658 50,773 1.30
Emergency medicine 515 12,644 4.07
Neurosurgery 17 1,731 9.88
Psychiatry 77 12,995 0.59

2The malpractice claims rates are expressed as claims per 100 physician-years.

Comparison with
overall hospitalist

Comparison between

Malpractice claims Malpractice claims earlier and later

claims rate, rate, earlier period rate, later period malpractice claims period,
P value® (2009-2013) (2014-2018)° P value®
NA 177 2.08 49
93 2.04 1.81 10
<.001 1.4 1.20 .045
<.001 4.80 3.49 <.001
<.001 13.42 6.90 <.001
<.001 0.75 0.45 033

5The claims rates comparisons present the P values based on a two-sample Poisson rate for the specified claims rate comparison.

Abbreviation: NA, not applicable.

TABLE 2. Percent of Claims Paid and Median and Mean Indemnity Payment Amounts

Specialty No. of claims Percent of claims paid, %
Hospital medicine 1,216 29.9
Internal medicine, general 4,840 31.2
Internal medicine, subspecialties 5,944 279
Emergency medicine 4,516 33.8
Neurosurgery 2,017 315
Psychiatry 1,327 19.3

#Percent of claims paid were compared using Fisher’s exact test.

Comparison to median

Comparison to percent of indemnity payment

claims paid by hospitalists,

Median indemnity

for hospitalists,

P value® payment (IQR)° P value®
NA $231,454 \A
($100,000-$503,015)

39 $175,000 0015
’ ($51,371-$461,212) '
16 $198,646 041
($60,540-$485,831) :
011 $156,937 001
' ($50,055-$430,009) :
$233,723
35 076
($85,292-$697,872)
<.001 $116,102 <.001

($32,455-$287,849)

bIndemnity payment amounts are inflation-adjusted to 2018 dollars using the Consumer Price Index.

¢Median indemnity payment amounts were compared using the Wilcoxon rank sum test.
Abbreviations: IQR, interquartile range; NA, not applicable.

Multiple claims against a single physician were uncom-
mon in our hospitalist malpractice claims data. Among the
100 claims that were used to calculate the claims rates, one
physician was named in 2 claims, and all the other physicians
were named in only a single claim. Among all of the 1,216
hospitalist malpractice claims we analyzed, there were eight
physicians who were named in more than 1 claim, seven of
whom were named in 2 claims, and one of whom was named
in 3 claims.

The median indemnity payment for hospitalist claims
was $231,454 (interquartile range [IQR], $100,000-$503,015),
similar to the median indemnity payment for neurosurgery
($233,723; IQR, $85,292-$697,872), though significantly great-
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er than the median indemnity payment for the other four spe-
cialties studied (Table 2). Among the hospitalist claims, 29.9%
resulted in an indemnity payment, not significantly different
from the rate for nonhospitalist general internal medicine,
internal medicine subspecialties, or neurosurgery, but signifi-
cantly lower than the rate for emergency medicine (33.8%; P
= .011). No significant temporal trend in the percentage of
hospitalist claims that resulted in an indemnity payment was
observed.

We performed a multivariable logistic regression analysis
to assess the effect of different factors on the likelihood of
a hospitalist case closing with an indemnity payment, com-
pared with no payment (Table 3). In the multivariable model,
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TABLE 3. Unadjusted and Adjusted Odd Ratios for Claims Against Hospitalists Closing With an Indemnity Payment

Unadjusted

0dds ratio (95% CI) for a case closing
with an indemnity payment

Parameter

Errors in clinical judgment as a contributing factor 6.49 (4.61-9.15)

Problems with communication as a contributing factor 2.97(2.31-3.83)

Problems with the clinical environment as a contributing factor 3.00(2.19-4.10)

Problems with the documentation as a contributing factor 2.59(1.91-3.50)

Patient age (per decade) 0.95(0.89-1.01)

Injury severity®
Death compared with medium severity
High compared with medium severity
Medium compared with low severity

2.02(1.42-2.89)
3.08(2.03-4.67)
0.82(0.44-1.56)

Adjusted?

0dds ratio (95% Cl) for a case closing

Pvalue with an indemnity payment P value
<.001 5.01(3.37-7.45) <.001
<.001 1.89(1.42-2.51) <.001
<.001 1.70 (1.20-2.40) .0026
<.001 1.65(1.18-2.31) .0038

.099 0.92 (0.86-0.998) .044
<.001 .0012
<.001 1.79(1.21-2.65) .0035
<.001 2.44(1.54-3.87) <.001

.55 0.46 (0.22-0.96) .040

The adjusted model is adjusted for all the other predictors contained in the model. The area under the curve for the adjusted model is 0.764.

b For injury severity, only those pairwise comparisons that were statistically significant in the adjusted model are presented.

the presence of an error in clinical judgment had an adjust-
ed odds ratio (AOR) of 5.01 (95% ClI, 3.37-7.45; P < .001) for
a claim closing with payment, the largest effect found. The
presence of problems with communication (AOR, 1.89; 95%
Cl, 1.42-2.51; P < .001), the clinical environment (eg, week-
end/holiday or clinical busyness; AOR, 1.70; 95% Cl, 1.20-2.40;
P = .0026), and documentation (AOR, 1.65; 95% Cl, 1.18-2.31;
P = .0038) were also positive predictors of claims closing with
payment. Greater patient age (per decade) was a negative
predictor of the likelihood of a claim closing with payment
(AOR, 0.92; 95% Cl, 0.86-0.998), though it was of borderline
statistical significance (P = .044).

We also assessed multiple clinical attributes of hospitalist
malpractice claims, including the major allegation type and
injury severity (Appendix Table). Among the 1,216 hospitalist
malpractice claims studied, the most common allegation types
were for errors related to medical treatment (n = 482; 39.6%),
diagnosis (n = 446; 36.7%), and medications (n = 157; 12.9%).
Among the hospitalist claims, 888 (73.0%) involved high-
severity injury, and 674 (55.4%) involved the death of the pa-
tient. The percentages of cases involving high-severity injury
and death were significantly greater for hospitalists, com-
pared with that of the other specialties studied (P < .001 for
all pairwise comparisons). Of the six specialties studied, hos-
pital medicine was the only one in which the percentage of
cases involving death exceeded 50%.

Hospital medicine is typically team-based, and we evalu-
ated which other services were named in claims with hospi-
tal medicine as the primary responsible service. The clinician
groups most commonly named in hospitalist claims were
nursing (n = 269; 22.1%), followed by emergency medicine
(n = 91; 7.5%), general surgery (n = 51; 4.2%), cardiology
(n=49;4.0%), and orthopedic surgery (n = 46; 3.8%) (Appendix
Figure). During the first 2 years of the study period, no physi-
cian assistants (PAs) or nurse practitioners (NPs) were named
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in hospitalist claims. Over the study period, the proportion of
hospitalist cases also naming PAs and NPs increased steadi-
ly, reaching 6.9% and 6.2% of claims, respectively, in 2018
(Figure) (P < .001 for NPs and P = .037 for PAs based on a
comparison between the two halves of the study period).

DISCUSSION

We found that the average annual claims rate for hospital-
ists was similar to that for nonhospitalist general internists
(1.95 vs 1.92 claims per 100 physician-years) but significantly
greater than that for internal medicine subspecialists (1.95
vs 1.30 claims per 100 physician-years). Hospitalist claims
rates showed a notable temporal trend—a nonsignificant
increase—over the study period (2009-2018). This contrasts
with the five other specialties studied, all of which had de-
creasing claims rates, four of which were significant. An anal-
ysis of a different national malpractice claims database, the
NPDB, found that the rate of paid malpractice claims overall
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decreased 55.7% during the period 1992-2014, again con-
trasting with the trend we found for hospitalist claims rates."”

We posit several explanations for why the malpractice
claims rate trend for hospitalists has diverged from that of oth-
er specialties. There has been a large expansion in the num-
ber of hospitalists in the United States.' With this increasing
demand, many young physicians have entered the hospital
medicine field. In a survey of general internal medicine physi-
cians conducted by the Society of General Internal Medicine,
73% of hospitalists were aged 25 to 44 years, significantly
greater than the 45% in this age range among nonhospital-
ist general internal medicine physicians.” Hospitalists in their
first year of practice have higher mortality rates than more
experienced hospitalists.?® Therefore, the relative inexperi-
ence of hospitalists, driven by this high demand, could be
putting them at increased risk of medical errors and resulting
malpractice claims. The higher mortality rate among hospi-
talists in their first year of practice could be due to a lack of
familiarity with the systems of care, such as managing test
results and obtaining appropriate consults.?® This possibility
suggests that enhanced training and mentorship could be
valuable as a strategy to both improve the quality of care and
reduce medicolegal risk. The increasing demand for hospi-
talists could also be affecting the qualification level of physi-
cians entering the field.

Our analysis also showed that the severity of injury in hos-
pitalist claims was greater than that for the other specialties
studied. In addition, the percentage of claims involving death
was greater for hospitalists than that for the other special-
ties. The increased acuity of inpatients, compared with that of
outpatients—and the trend, at least for some conditions, of
increased inpatient acuity over time?"?— could account for
the high injury severity seen among hospitalist claims. Given
the positive correlation between injury severity and the size
of indemnity payments made on malpractice claims,’? the
high injury severity seen in hospitalist claims was very likely a
driver of the high indemnity payments observed among the
hospitalist claims.

The relationship between injury severity and financial out-
comes is supported by the results of our multivariable regres-
sion model (Table 3). Compared with medium-severity injury
claims, both death and high-severity injury cases were signifi-
cantly more likely to close with an indemnity payment (com-
pared with no payment), with AORs of 1.79 (95% Cl, 1.21-2.65)
and 2.44 (95% Cl, 1.54-3.87), respectively.

The most striking finding in our regression model was the
magnitude of the effect of an error in clinical judgement. Cas-
es coded with this contributing factor had five times the AOR
of closing with payment (compared with no payment) (AOR,
5.01;95% Cl, 3.37-7.45). A clinical judgment call may be difficult
to defend when it is ultimately associated with a bad patient
outcome. The importance of clinical judgment in our analysis
suggests a risk management strategy: clearly and contem-
poraneously documenting the rationale behind one’s clinical
decision-making. This may help make a claim more defen-
sible in the event of an adverse outcome by demonstrating
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that the clinician was acting reasonably based on the infor-
mation available at the time. The importance of specifying a
rationale for a clinical decision may be especially important
in the era of electronic health records (EHRs). EHRs are not
structured as chronologically linear charts, which can make it
challenging during a trial to retrospectively show what infor-
mation was available to the physician at the time the clinical
decision was made. The importance of clinical judgment also
affirms the importance of effective clinical decision support
as a patient safety tool.?

More broadly, it is notable that several contributing fac-
tors, including errors in clinical judgment (as discussed pre-
viously), problems with communication, and issues with the
clinical environment, were significantly associated with mal-
practice cases closing with payment. This demonstrates that
systematically examining malpractice claims to determine
the underlying contributing factors can generate predictive
analytics, as well as suggest risk management and patient
safety strategies.

Interdisciplinary collaboration, asacomponentofsystems-based
practice, is a core principle of hospital medicine, and so we
analyzed the involvement of other clinicians in hospitalist
claims. Of the five specialties most frequently named in claims
with hospitalists, two were surgical services: general surgery
(n =51, 4.2%) and orthopedic surgery (n = 46; 3.8%). With hos-
pitalists being asked to play an increasing role in the care of
surgical patients, they may be providing care to patient pop-
ulations with whom they have less experience, which could
put them at risk of adverse outcomes, leading to malpractice
claims.??5 Hospitalists need to be attuned to the liability risks
related to the care of patients requiring surgical management
and ensure areas of responsibility are clearly delineated be-
tween the hospital medicine and surgical services.? We also
found that hospitalist claims increasingly involve PAs and NPs,
likely reflecting their increasing role in providing care on hos-
pitalist services.??® The naming of these other services and
provider types does not necessarily mean a breakdown in in-
terdisciplinary collaboration occurred. Rather, these findings
highlight the importance of including these surgical services,
PAs, and NPs as integral participants in the patient safety and
risk management efforts undertaken by hospitalists.

A prior analysis of claims rates for hospitalists that covered
injury dates from 1997 to 2011 found that hospitalists had
a relatively low claims rate, significantly lower than that for
other internal medicine physicians.® In addition to covering
an earlier time period, that analysis based its claims rates on
data from academic medical centers covered by a single in-
surer, and physicians at academic medical centers generally
have lower claims rates, likely due, at least in part, to their
spending a smaller proportion of their time on patient care,
compared with nonacademic physicians.?? Another analysis
of hospitalist closed claims, which shared some cases with
the cohort we analyzed, was performed by The Doctors Com-
pany, a commercial liability insurer.” That analysis astutely em-
phasized the importance of breakdowns in diagnostic pro-
cesses as a factor underlying hospitalist claims.
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Our study has several limitations. First, although our data-
base of malpractice claims includes approximately 31% of all
the claims in the country and includes claims from every state,
it may not be nationally representative. Another limitation re-
lates to calculating the claims rates for physicians. Detailed
information on the number of years of clinical activity, which
is necessary to calculate claims rates, was available for only
a subset of our data (8.2% of the hospitalist cases and 11.6%
of all cases), so claims rates are based on this subset of our
data (among which academic centers are overrepresented).
Therefore, the claims rates should be interpreted with cau-
tion, especially regarding their application to the community
hospital setting. The institutions included in the subset of our
data used for determining claims rates were stable over time,
so the use of a subset of our data for calculating claims rates
reduces the generalizability of our claims rates but should not
be a source of bias.

Potentially offsetting strengths of our claims database and
study include the availability of unpaid claims (which outnum-
ber paid claims roughly 2:1)""'?; the presence of information
on contributing factors and other case characteristics ob-
tained through structured manual review of the cases; and the
availability of the specialties of the clinicians involved. These
features distinguish the database we used from the NPDB,
another national database of malpractice claims, which does
not include unpaid claims and which does not include infor-
mation on contributing factors or physician specialty.

CONCLUSION

First described in 1996, the hospitalist field is the fastest
growing specialty in modern medical history.’®3® Therefore,
an understanding of the malpractice risk of hospitalists is im-
portant and can shed light on the patient safety environment
in hospitals. Our analysis showed that hospitalist malpractice
claims rates remain roughly stable, in contrast to most oth-
er specialties, which have seen a fall in malpractice claims
rates.” In addition, unlike a previous analysis,® we found that
claims rates for hospitalists were essentially equal to those
of other general internal medicine physicians (not lower, as
had been previously reported), and higher than those of the
internal medicine subspecialties. Hospitalist claims also have
relatively high severity of injury. Potential factors driving these
trends include the increasing demand for hospitalists, which
results in a higher proportion of less-experienced physicians
entering the field, and the expanding clinical scope of hospi-
talists, which may lead to their managing patients with con-
ditions with which they may be less comfortable. Overall, our
analysis suggests that the malpractice environment for hospi-
talists is becoming less favorable, and therefore, hospitalists
should explore opportunities for mitigating liability risk and
enhancing patient safety.
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