EDITORIAL

Cynthia M.A. Geppert, MD, Editor-in-Chief

Discrimination, Dignity, and Duty

his spring, Tennessee be-

came the first state in the

union to pass legislation

that gives a mental health
care professional the right to refuse
to see a patient based on “sincerely
held principles.” HB 1840 reads:

No counselor or therapist pro-
viding counseling or therapy ser-
vices shall be required to counsel
or serve a client as to goals, out-
comes, or behaviors that conflict
with a sincerely held principles
of the counselor or therapist;
provided, that the counselor or
therapist coordinates a referral of
the client to another counselor
or therapist who will provide the
counseling or therapy.'

Although Tennessee was the first,
many other states have enacted sim-
ilar laws over the past year, which
critics believe represent discrimina-
tion against lesbian, gay, bisexual, and
transgender (LGBT) individuals.?

In Tennessee, a late amendment
substituted “sincerely held princi-
ples” for “sincerely held religious
beliefs.” The change from religious
beliefs to principles may seem to
attenuate the most discriminatory
aspects of the law, while actually ex-
panding both its application and ac-
ceptance. Although most civil rights
advocates believe the law was de-
signed to target LGBT individuals,
“sincerely held principles” could po-
tentially affect veterans and active-
duty service members (ADSMs) with
any socially stigmatized condition or
circumstance from domestic violence
to addiction.

No doubt, we will see the law’s
constitutionality argued in court. We
do know that the Supremacy Clause
(Article VI, Clause 2) of the U.S. Con-
stitution states that the federal consti-
tution and laws take precedence over
state laws and constitutions.> Not
being a lawyer, I cannot opine on how
this particular piece of legislation will
interact with federal law. But as a phy-
sician and an ethicist, I can say that it
challenges the foundational commit-
ment of all health care practitioners
to place the good of the patient above
all other considerations.

In an interview shortly before
signing the law, Tennessee governor
Bill Haslam discussed his decision-
making process. It is “all about val-
ues,” he said, “therapists cannot and
should not be expected to leave those
values out of their work.”* The gov-
ernor’s statements are based on a fun-
damental misunderstanding of the
ethical obligations and values intrin-
sic to the health care practitioner-
patient relationship.

As citizens and human beings prac-
titioners are entitled to hold any be-
liefs, preferences, and principles. But it
is the respect for patient’s beliefs, pref-
erences, and values over and above
those of the practitioner that make
health care practice a profession. Pro-
fessional relationships in health care
are not like those in commerce or in-
dustry, entertainment, or advertising;
these relationships are of a special fi-
duciary nature that mandates a duty
to care that is expressed in both an-
cient and modern ethical codes.

The American Counseling As-
sociation specifically mentioned its
ethics code in the organization’s re-

sponse to the Tennessee legislation.
“HB 1840 is an unprecedented attack
on the American Counseling Asso-
ciations Code of Ethics, something
to which nearly 60,000 counselors
abide.” In addition, more than half
a million counselors and thousands
of social workers, physicians, nurses,
and pharmacists also abide by codes
of ethics, professional principles, and
organizational policies contained in
provisions explicitly prohibiting the
clinician from discriminating against
any patient. The American Medical
Association, for example, states:

A physician may decline to un-
dertake the care of a patient
whose medical condition is not
within the physician’s current
competence. However, physi-
cians who offer their services to
the public may not decline to
accept patients because of race,
color, religion, national origin,
sexual orientation, gender
identity or any other basis that
would constitute invidious dis-
crimination.®

Governor Haslam reportedly
signed the law once it addressed
2 of his concerns.” The first was that
the bill must require that practitio-
ners who object to treating LGBT
patients or any other patient on
principled grounds refer them to
another counselor. Undoubtedly,
this requirement is of little com-
fort for those denied mental health
care that live in small communities.
Many of these communities already
face shortages of mental health
professionals and higher levels of
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prejudice and ostracism, which the
law will only amplify.

The second provision insisted on
by the governor required a coun-
selor to continue treating a patient
if the patient is a danger to himself
or herself or others. This provision
hardly seems exculpatory when we
consider that LGBT military and vet-
eran populations already have higher
risks of suicide and struggle to access
mental health care, problems the
DoD and VA are addressing.® A refer-
ral cannot psychologically mitigate
or ethically defend the devastating
impact of having a therapist refuse
help to an already wounded and iso-
lated patient and may well trigger a
suicide attempt.

The VA has made an impressive
commitment to end health care dis-
parities for veteran LGBT patients,
but much less is known about the
health care quality gaps for ADSMs.
In both cases, legislation like that en-
acted in Tennessee only places addi-
tional obstacles on that steep climb to
health care equity.

Not even the most impassioned
advocate of social justice would likely
say that a counselor or a nurse is not
entitled to have personal beliefs and
values. Codes of ethics, hospital poli-
cies, and state and federal laws often
contain “conscience clauses” allow-
ing persons to decline to participate
in procedures that violate their re-
ligious and moral beliefs—we will
explore this further in a later edito-
rial. But a procedure, for example,
prescribing a medication or doing a
surgery is different from refusing to
serve an entire group of persons on
the basis of a characteristic that is
neither chosen nor changeable.

A conscience clause summoned to
defend or disguise clearly discrimi-
natory actions is invalidated and self-
contradictory because it violates the

most essential ethical principle, that
all human beings are worthy of re-
spect and dignity. Conscientious ob-
jection on the grounds of personal
religion or morality in health care
ends where discrimination against a
class of persons denying clinically in-
dicated treatment begins.’

There are multiple clinically con-
cerning implications of this legisla-
tion for federal practice. We are only
too aware that our organizations his-
torically have failed to safeguard the
rights and dignity of ADSMs or veter-
ans who belong to many types of mi-
nority groups. But recently we have
made progress in addressing these
health care disparities especially for
the VA LGBT community.'® Legisla-
tion like that passed in Tennessee and
proposed in other states threatens to
undermine these gains for those who
served honorably and those who still
put their life on the line to defend
“liberty and justice for all.”

Even if we continue to uphold
high moral and legal principles in
regards to the patients we treat in
our institutions, millions of ADSM
and veterans receive their care in
the community, especially with the
advent of the Choice Act. Our duty
to care must begin within our fed-
eral auspices to ensure that all those
we treat receive health care with dig-
nity, but it must extend outside the
walls of our institutions to protect
those who have been or are now in
uniform against discrimination in
health care. ®
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necessarily reflect those of Federal
Practitioner, Frontline Medical
Communications Inc., the U.S. Gov-
ernment, or any of its agencies. This
article may discuss unlabeled or in-
vestigational use of certain drugs.
Please review the complete prescrib-
ing information for specific drugs or
drug combinations—including in-
dications, contraindications, warn-
ings, and adverse effects—Dbefore
administering pharmacologic ther-
apy to patients.
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