Question: An internist prescribed in-
creasing doses of cholestyramine for a
patient with hypercholesterolemia with
resulting constipation. The constipation
worsened after codeine was
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E. The barium enema could have caused
the perforation, and the proper party to
sue is the radiologist.

Answer: D. Choices A and B

used to relieve abdominal
pain. A month later, the pa-
tient experienced severe ab-
dominal distress, and a bari-
um enema revealed a
perforated sigmoid colon.
She underwent emergency
surgery, and the colon was
found to be distended, with
impacted feces the size of
tennis balls. She sued the in-
ternist, alleging that his neg-
ligence in prescribing the var-
ious medications led to the intestinal
perforation. Which of the following
statements best fits the situation?

A. The internist will lose the case be-
cause he should have chosen a statin
over a bile acid sequestrant.

B. The internist was negligent when he
prescribed codeine in combination with
cholestyramine.

C. The patient was fully aware that con-
stipation is a side effect of these medica-
tions, and so assumed the risk of injury.
D. The patient has not proved that the
bowel perforation was caused by the in-
ternist’s negligence.

BY S.Y. TAN,
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may reflect the general med-
ical view, but the use of these
approved drugs is determined
by the individual clinical situ-
ation and may not constitute
substandard care. Choice C is
incorrect, as the patient can
hardly be said to have accept-
ed the risk of a bowel perfo-
ration. This hypothetical case
is adapted from Roskin v
Rosow (#301356, San Mateo
Cty Super. Ct. [Cal. 1987]),
which illustrates the importance of the
causation factor in tort litigation. The de-
fendant contended that the plaintiff re-
ported only mild constipation, and that
the bowel was perforated during the bar-
ium enema. The plaintiff demanded
$500,000, which was then reduced to
$300,000; the defendant offered $100,000.
The jury found for the defendant be-
cause the plaintiff did not satisfy the
causation element. The radiologist was
apparently not sued, perhaps because
the statute of limitations had lapsed.
To prevail in a medical negligence law-
suit, a plaintiff must prove causation
even after establishing that the doctor

owes a duty of care and that there has
been a breach of the standard of care.
There are two types of causation, factu-
al cause and proximate cause, and both
must be proved. Factual cause is also
known as cause-in-fact, actual cause, or
physical cause. It is established with the
“but-for” test: “The defendant’s conduct
is a factual cause of plaintift’s injuries if
plaintiff’s harm would not have occurred
but for defendant’s conduct,” or “the
defendant’s conduct is a factual cause of
plaintiff’s injuries if plaintiff’s harm
would not have occurred without de-
fendant’s conduct” (Steven Finz, 1998,
“Sum & Substance Audio on Torts”).
Whereas factual cause is relatively easy
to ascertain, proximate cause is not. One
Court of Appeals has stated: “A plaintiff
proves proximate cause, also referred to
as legal cause, by demonstrating a nat-
ural and continuous sequence of events
stemming from the defendant’s act or
omission, unbroken by any efficient in-
tervening cause, that produces an injury,
in whole or in part, and without which
the injury would not have occurred”
(Barrettv. Harris, 86 P.3d 954 [Ariz. 2004]).
The key inquiry in proximate cause
analysis is whether the injury was fore-
seeable rather than remote. If the de-
fendant could not reasonably have fore-
seen the resulting harm, the defendant
escapes liability. Suppose Mr. A negli-

gently broke the leg of a pedestrian as
the result of careless driving. Unfortu-
nately, the injury was worsened by a
surgeon’s intervening negligence. Be-
cause surgical malpractice is foreseeable,
the surgeon’s negligence is said to be a
concurring cause, and Mr. A, the origi-
nal tortfeasor, becomes liable for both
the original and the aggravated injury
(the surgeon is, of course, also liable).
To analyze causation issues systemat-
ically, one has to identify factual cause is-
sues separately from proximate cause is-
sues. To make matters worse, the term
“legal cause” is sometimes used inter-
changeably with “proximate cause.” Re-
flecting this complexity, the California
Supreme Court now disallows confusing
jury instructions regarding proximate
cause, requiring instead that the jury be
simply directed to determine whether the
defendant’s conduct was a contributory
factor in the plaintiff’s injury (Mitchell v.
Gonzales, 819 P2d 872 [Cal. 1991]). ®

DR. TAN is professor of medicine and
former adjunct professor of law at the
University of Hawaii, Honolulu. This
article is meant to be educational and does
not constitute medical, ethical, or legal
advice. It is adapted from the author’s
book, “Medical Malpractice:
Understanding the Law, Managing the
Risk” (2006).
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PhysicianRecruiting.com Traditional,
Outpatient, and 4 Day Week Options.
Salaries starting at $160K; earn up-
wards of $250K near home. Call 800-
880-2028 for more information.
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STRENGTH AND TEAMWORK

mﬂ Academy of Urgent Care Medicine presents the |

2009 Urgent Care Conference
September 23 -25, 2009
Coronado Bay Resort - San Diego, California

+ Apractical conference designed for the urgent care professional

+ Featuring a Business Track with information to help you manage your practice &
aClinical Track to help you manage your patients

+ Build your knowledge, review important topics, and discuss recent advances in
Urgent Care

+ Earn up to 16 Category-1 CME hours
+ Network with like-minded urgent care providers
Register TODAY! Go to www.aaucm.org and click the conference logo.

For more information about this exciting event,
please visit WWW.aaucm.org or call 407-521-5789.

GEORGIA, Southeast

Georgia Emergency Associates is seeking
experienced emergency physicians to
join our group in Statesboro and Vidalia,
Georgia. Very competitive compensation.
Please visit our website www.geamba.com
to learn more about our group. Email your
CV to pbashlor@geamba.com or call 912-
691-1533 for more information.

Moving?
Look to Classified Notices for
practices available in your area.

Disclaimer

FAMILY PRACTICE NEWS assumes the state-
ments made in classified advertisements
are accurate, but cannot investigate the
statements and assumes no responsibility
or liability concerning their content. The
Publisher reserves the right to decline,
withdraw, or edit advertisements. Every ef-
fort will be made to avoid mistakes, but re-
sponsibility cannot be accepted for clerical
or printer errors.

@ EKG Machines at Rock @
Bottom Prices!

Medical Device Depot sells the best name brands at the lowest prices!

Our machines come with a long-
termwarranty and in-office training.
Choose from the following special deals:

AT-1i: Mutti-channel EKG
wiinterpretation $2,477 $1,398
AT-2i: Multi-channel EKG wiinterpretation
& full page printout $3,277 $1,856
AT-2 light: Multi-channel EKG
wiinterpretation, full page printout &
alphanumeric keyboard $3,545 $2,275
AT-2 plus: Mult-channel EKG
wiinterpretation, full page printout,
alphanumeric keyboard & EKG
waveform display $3295 $2,677
Add spirometry for $1,000

See before you buy!!

Trade-ins Welcome!!

AT-2 plus combo, EKG
w/Spirometry pictured

Pulse Oximeters from $199 -Spirometers $350-$2500 - PC Based
EKG $1800 - Stress Test Systems $2995 - PC Based Holter
System $2900 - Ambulatory BP Monitors - Vital Signs Monitors
from $300 - Dopplers from $395 - Refurbished Ultrasounds

Call for on-site demonstration or more info!

877-646-3300- www.medicaldevicedepot.com

Email ad to: t.peppers@elsevier.com

For closing dates and further information, contact Traci Peppers, Family Practice News, 360
Park Avenue, New York, NY 10010. (212) 633-3766. FAX: (212) 633-3820

Also available at www.elsevierhealthcareers.com





