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Tips for Assessing
Malpractice Lawyers 

B Y  S H E R RY  B O S C H E R T

San Francisco Bureau

K O H A L A C O A S T,  H AWA I I —
You’re a physician, not a lawyer. How
do you know that the lawyer defend-
ing you in a malpractice suit is doing
a good job?

When a physician gets sued, the
malpractice insurer assigns the case to
a legal defense firm. According to An-
nette Friend, M.D., a psychiatrist,
physicians should expect five basic
things from a competent lawyer: a
plan of action, clear communication,
ongoing communications, manage-
ment of your expecta-
tions, and clear expla-
nations of billing
policies.

A review of past dis-
ciplinary actions
against lawyers sug-
gests more than half
stemmed from clients’
complaints that the
lawyers were neglect-
ful, failed to commu-
nicate, or failed to rep-
resent clients diligently
or competently. An-
other complaint—that
failure to communicate billing policies
led to fee disputes—is an increasing
cause of disciplinary dockets, Dr.
Friend, who also is a lawyer, said at a
conference on clinical dermatology
sponsored by the Center for Bio-Med-
ical Communications Inc.

“We want to satisfy you, but you
have to insist on being satisfied,” Den-
nis J. Sinclitico, J.D., a defense lawyer,
said in a separate presentation at a
conference in Cabo San Lucas, Mexi-
co, on obstetrics, gynecology, perina-
tal medicine, neonatology, and the law.

Get a copy of the malpractice in-
surance company’s guidelines on ex-
pectations of lawyers to know what
the insurer expects for your case, said
Mr. Sinclitico of Long Beach, Calif.

To get your lawyer to do the best job
for you, Dr. Friend and Mr. Sinclitico
advised, think about these factors:
1. Plan. The physician and lawyer
jointly plan a course of action. The
lawyer should explain what is involved
in the case, what needs to be done,
what may happen next, and various
means of resolving the case. The
client makes the final decision about
how to resolve the legal matter, said
Dr. Friend of Fort Lauderdale, Fla.

She suggested asking whether the
lawyer has ever handled this type of
case before, and if there is some oth-
er way to settle the matter other than
going to trial. Your bill for an inexpe-
rienced lawyer may be higher as more
hours are needed to learn the matter.

2. Communicate. Expect plain speak-
ing, clear writing, and good listening
skills from your lawyer. When a com-
plex legal issue can be explained in a
way that one’s grandmother might
understand, that’s clear speaking, she
said. If you don’t understand some-
thing your lawyer wrote, chances are
the judge and others won’t under-
stand it, either. The lawyer should be
able to listen to the client and think
about the case without being dis-
tracted by calls, e-mails, or an over-
load of other cases.

If your lawyer isn’t communicating
well and regularly or you don’t get

along, demand a new
lawyer from the firm’s
associates or from the
insurer’s panel of
lawyers, Mr. Sinclitico
said. Communication is
a two-way street, he
added. If you see an ar-
ticle in the medical liter-
ature that’s pertinent to
your case, send it to the
lawyer. Insist on partici-
pating in selecting the
medical experts whom
your attorney will rely
on.

3. Communicate some more. The le-
gal process can drag on for years, so
expect ongoing communication from
your legal team, preferably from your
lawyer personally, Dr. Friend said.

Request regular, periodic status re-
ports from the lawyer, Mr. Sinclitico
advised. If the flow of paper stops, or
if you call three or four times without
a response from the lawyer, that’s a
red flag that something’s wrong.
4. Manage expectations. As the
lawyer continually analyzes and up-
dates you on the pros and cons of the
legal proceedings, options should be
articulated in a commonsense way
without exaggerating the probable
success of the case and without paint-
ing an overly bleak outcome. 
5. Explain billing. Demand an up-
front, detailed accounting of billing
policies. Firms may bill for face time
with the client, phone calls, conver-
sations between firm members, time
reviewing documents, legal research,
preparation of forms or documents,
revisions, document reviews, travel
time and expenses, and many other
services. If the lawyer in charge of
the case changes while the case is in
progress, the client should not have
to pay for the firm to bring a new
lawyer up to speed, Dr. Friend said.
Ask whether legal interns will bill at
the same rate as senior lawyers, and
be sure that you’ll get access to all le-
gal work done on your behalf, she
said. ■

Poor communication, neglect, and unclear

billing policies top the list of complaints.

If the lawyer in
charge of the
case changes
while the case is
in progress, the
client should not
have to pay for
the firm to bring a
new lawyer up to
speed.

Authorities Eye FNCS Practices for

Potential Conflicts of Interest

B Y  J E N N I F E R  S I LV E R M A N

Associate  Editor,  Practice  Trends

D A L L A S —  Of the existing “concierge”
care models, practices that offer fees for non-
covered services to patients who have insur-
ance carry the highest legal risk, attorney
John Marquis said at a national conference on
concierge medicine.

In light of recent actions taken by Con-
gress, state insurance commissioners, and
federal agencies, it’s clear that authorities are
looking out for potential conflicts of interest
with this particular care model, said Mr. Mar-
quis, a partner with Warner, Norcross, &
Judd, LLP, a Michigan law firm that special-
izes in concierge-care issues.

There are several models for concierge-care
practices. Some opt out of Medicare and pri-
vate insurance to offer a periodic fee for
medical care. Others accept only cash for
their services. What seems to attract most of
the legal action is the “fee for non-covered ser-
vices” or FNCS model. These practices accept
patients with private insurance or Medicare
but also charge a flat fee monthly, quarterly,
or annually, he said at the conference, spon-
sored by the Society for Innovative Medical
Practice Design.

In return, patients are promised a smaller
patient base, greater access to the physician,
and other amenities. For some time, this ap-
proach has aroused speculation on whether
the physician might be double billing for
Medicare patients.

Exactly what the periodic fee pays for is the
gray area that incites legal action, Mr. Marquis
said. The fact that certain FNCS practices of-
fer preventive care is not a complete answer to
the legal issues, given that Medicare covers cer-
tain preventive care services, he said. Home
visits are another problem; in many cases,
they’re also a covered service under Medicare.

Although Medicare is usually the 800-
pound gorilla in these situations, it’s private
insurers that currently pose the biggest risks
to these practices.

They can tell a practice, “We don’t like
what you’re doing—boom, you’re out,” Mr.
Marquis said. For an FNCS-style practice
counting on insurance reimbursement, “this
could be devastating. I have had clients
who’ve essentially decided to not [become an
FNCS-style practice] out of fear of being ter-
minated as a result of notifying the insurance
companies of what was going on.” 

The rub is that insurance companies don’t
need any cause to terminate a plan, he said.
“It’s a policy business decision that they ap-
parently make, and there’s really no clear le-
gal recourse.”

Health departments and insurance com-
missioners pose another credible risk to
FNCS practices. In 2003, New Jersey’s health
department found that physicians who al-
ready had contracts with HMOs were re-
quiring HMO patients to pay an annual fee
to get into their practices.

The conflict was that many services these
FNCS providers were offering were already
required to be included in any health insur-
ance plan offered in the state. “The depart-
ment’s main objection was not duplication of
service but that these practices were making
patients pay” for covered medical care.

In an edict that had the force of law, New
Jersey asserted that this requirement was il-
legal, even though the fee in these practices
was limited to services clearly not covered by
the health plan. “They’re stating, ‘We don’t
care if the service is covered by the health
plan or not. It’s illegal if you charge that “poll
tax” for a patient to get into the practice,’ ”
Mr. Marquis said.

The New York Department of Health
raised similar objections, except the state
found FNCS-type practices to be illegal on
more than one account.

Typically, insurance contracts in the state
of New York require that physicians provide
24-hour case management and coordination
of necessary referrals. Furthermore, the state
has determined that expedited appointments
discriminate against patients who don’t have
the money to pay the fee, he said.

Legislative efforts at the state and federal
level to thwart FNCS practices have caused
some commotion but so far haven’t amount-
ed to much, Mr. Marquis said. 

Several years ago, Rep. Henry Waxman (D-
Calif.) targeted an FNCS practice, MDVIP, in
a letter to Tommy Thompson, then secretary
of the Department of Health and Human
Services. “There could be a substantial over-
lap between services that were covered by
Medicare and for which MDVIP was asking
patients to pay,” Rep. Waxman wrote. More-
over, MDVIP physicians were providing
Medicare services to patients but charging
them a “poll tax”—“a conditional payment
that says, ‘Either pay me $1,500, or I will not
render Medicare services to you.’ ”

Secretary Thompson disposed of the con-
ditional fee argument in a one-page state-
ment. “Under current law, physicians have
some discretion regarding the patients they
choose to accept. While the limiting charge
provisions govern physicians’ charges for
Medicare-covered services, these provisions
do not directly affect charges for non-covered
services,” according to the statement.

Insofar as the retainer fee under such an
agreement is truly for non-covered services,
such fees would not appear to be in violation
of Medicare law, Mr. Thompson continued.

An alert issued by HHS’ Office of Inspec-
tor General in 2002 reminded physicians that
they could “have a problem” if they proposed
services to patients in exchange for a flat fee
that would otherwise be covered by
Medicare. The OIG’s chief counsel later clar-
ified that the alert did not specifically take a
position on concierge medicine but only ad-
dressed fees for covered services and was
consistent with the position previously taken
by Secretary Thompson.

“At least now we know that the Thompson
letter is being enforced—that there are such
things as non-covered services, and if we
charge for those, that should be okay,” Mr.
Marquis said.

Several bills have been introduced in Con-
gress that would prohibit physicians from
charging a membership fee to a Medicare
beneficiary or would forbid physicians from
requiring a Medicare beneficiary to purchase
a non-covered item or service as a prerequi-
site for receiving a covered item or service.
These bills “never got out of committee,” Mr.
Marquis said. ■
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