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Going to Court? Preparation and Records Are Key

BY ROXANNE NELSON
Contributing Writer

Boca RaTtoN, FLa. — Medical mal-
practice suits are common, and many
physicians are unaware of the procedures
and protocols involved in building a strong
defense, Cliff Rapp said at the annual
meeting of the Florida Society for Der-
matology and Dermatologic Surgery.

The law is less concerned with rightness
or wrongness than it is with justifiability.
“You have to understand this going in. The
legal system is about money, and you will
be the pawn,” said Mr. Rapp, vice presi-
dent of risk management for First Profes-
sionals Insurance Co., in Jacksonville, Fla.

Early preparation is the key, he ex-
plained. Medical records will become ev-
idence, and early on, the plaintift’s attor-
ney will review the records to see if there
are sufficient holes to bring it to court. In
fact, a request for medical records is the
first indication that something is going on.

It is essential not to ignore or be late
with a request for records. “They usually
ask you to provide a copy within 10 busi-
ness days. And never alter your records. It’s
a crime, so just don’t do it,” Mr. Rapp said.

Keep the patient’s chart separate from
other records and create a separate per-
sonal file. “And never contact the patient’s
attorney directly,” he said.

The 90-day presuit screening process
begins with the notice of intent letter.
During this period, the physician can ad-
mit guilt, deny any wrongdoing, or arbi-

Continued from previous page

ization, on the practice’s income streams
using a variety of assumptions. Guideline
comparison uses various publications,
databases, and other records of transac-
tions to compare your practice with oth-
er, similar ones that have changed hands
in the past.

Two newer techniques that some be-
lieve provide a better estimate of intangi-
ble assets are the replacement method,
which estimates the costs of starting the
practice over again in the current market,
and the excess earnings method, which de-
termines the average earnings of a prac-
tice within your specialty and then mea-
sures how far above average your
practice’s earnings are. The theory be-
hind the latter method is that a practice
with above-average earnings is more valu-
able than an average one.

Whatever methods are used, it is im-
portant that the appraisal be done by an
experienced financial consultant, that all
techniques used in the valuation be di-
vulged and explained, and that documen-
tation is supplied to support the conclu-
sions reached. This is especially important
if the appraisal will be relied upon in the
sale of the practice. We'll talk about that
next month. ]

DR. EASTERN practices dermatology and
dermatologic surgery in Belleville, N.]J.

To respond to this column, write Dr. Eastern
at our editorial offices or e-mail him at
sknews(@elsevier.com.

trate. At the conclusion of the presuit, the
claimant has 60 days or the remainder of
the statute of limitations to file suit.
“Usually, if you don't settle, this will be
the end of the lawsuit,” Mr. Rapp said.
If the patient does pursue it, the physi-
cian must become his or her own best ex-
pert. Educate your defense team, Mr.
Rapp pointed out. Invest the time to con-
duct research, evaluate medical literature,
and obtain current seminar material.
You also need to work with your attor-

ney, he explained, and should be honest,
up front, and participate in your defense.

“The No. 1 mistake made during the de-
position is being unprepared,” Mr. Rapp
explained. “The No. 2 mistake is not lis-
tening to the question, and the No. 3 mis-
take is trying to ‘outsnake’ the plaintiff’s
attorney.”

Mr. Rapp strongly suggests that the
physician visit the courtroom ahead of
time and scope it out. Don't let the day of
the trial be your first time there, he advised.

Attendance is mandatory at the trial, and
itisimportant to give the right impression,
he said. This means appearing on time, be-
ing conservative in dress and demeanor,
and not arriving at the courthouse in a
flashy, expensive automobile. “Arrive and
leave with your attorney,” he said.

Once the trial is underway, participate in
your defense. It is important to pay atten-
tion to every detail, Mr. Rapp empha-
sized, and to take notes as well as to alert
your attorney to any mistakes. m
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NEW pHaze 41 Creamy Cleanser from PCA SKIN® Clinical Care Products is
formulated with non-irritating surfactants and yucca saponins to effectively remove
dirt, debris and makeup without stripping skin of essential moisture.

The nourishing blend of rose hip seed oil and sunflower seed oil infuses skin with
frans-refinoic acid,and antioxidants that increase cell regeneration fo. improve skin
texture and tone. These non-comedogenic oils are high in the essential fatty acids
that skin needs to stay hydrated, radiant and younger-looking.

Even dry skin can be clean and healthy
with NEW pHaze 41 Creamy Cleanser.

Call 877.PCA.SKIN or visit www.PCASKIN.com for more information.
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