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Federal rule could cut payments for out-of-network

emergency services

BY ALICIA GALLEGOS

FRONTLINE MEDICAL NEWS

mergency physician leaders expressed outrage
E over a new federal regulation that they say could

drastically lower payments for out-of-network
emergency services. The final regulation, which affirms
interim regulations by the US Department of Health &
Human Services (HHS), allows health plans to use a
vague methodology to calculate reimbursement for out-
of-network emergency services.

The American College of Emergency Physicians has
worked for years to have the rule’s language revised,
said Dr Jeffrey Bettinger, a member of ACEP’s reim-
bursement committee and founder of a health care
business consulting firm in Pinecrest, Florida. “They
released final regulations which not only kept worri-
some language...but actually made it worse.”

The regulation, published November 18 in the Fed-
eral Register, outlines patient protections under the Af-
fordable Care Act, including how health plans must cal-
culate coverage for out-of-network emergency services.!
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The regulation states that a patient’s group health plan
must reimburse out-of-network emergency services by
paying the greatest of three possible (GOT) amounts:

B The median amount negotiated with in-network pro-
viders for the emergency service furnished.

B The amount for the emergency service calculated us-
ing the same method the plan generally uses to deter-
mine payments for out-of-network services (such as
the usual, customary, and reasonable amount).

B The amount that would be paid under Medicare for
the emergency service.

Under these options, the second choice is nearly
always the greatest of the three amounts, and the last
option—-Medicare’s rate—is likely to be lowest, Dr Bet-
tinger said.

ACEP has long been concerned about the second op-
tion because it lacks specificity and essentially leaves
it up to health insurance plans to establish a Medicare-
related method to reimburse emergency physicians for
out-of-network services. The college lobbied for govern-
ment officials to require more transparency from insur-
ers who chose to pay under option two— for instance, by
tying their methods to a usual, customary, and reason-
able database or another model that was academically
validated, Dr Bettinger said. The interim rule used the
language, “such as the usual, customary, and reason-
able charges,” rather than “amount” under option two.
Under the final rule, the phrase “usual, customary, and
reasonable amount,” is even more ambiguous than the
proposed language, Dr Bettinger said.

“It’s a nebulous term,” he said. “It’s totally nontrans-
parent. There’s no database that we know of that keeps
track of what that number is. Honestly, it’s interpreted
by the insurance companies to dramatically lower the
payments they are making for out-of-network emergen-
cy services.”

In the final regulation, HHS acknowledged con-
cerns by health providers about the level of payment
for out-of-network emergency services and the need
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for more transparency by insurers.

“The departments believe that this concern is ad-
dressed by our requirement that the amount be the
greatest of the three amounts specified,” according to
the regulation.

America’s Health Insurance Plans (AHIP), the na-
tional trade association for health insurers, declined
to comment specifically about the final rule. However,
AHIP spokesman Courtney Jay said that ACEP “isn’t
addressing the amount patients are being charged for
emergency services.” He noted a recent AHIP report
finding that average billed charges submitted by out-
of-network providers, including emergency physicians,
far exceed Medicare reimbursement for the same ser-
vice performed in the same geographic area.> According
to the September 2015 analysis, among 97 procedures
studied, average out-of-network billed charges were
from 118% to 1,382% of amounts paid by Medicare.>
High out-of-network charges impose significant bur-
dens on consumers and result in high out-of-network
expenses for patients due to balance billing by provid-
ers, according to AHIP.

The final regulation does not prohibit balance billing;
however, if a patient resides in a state that bans balance
billing, the “greatest of three” rule does not apply. Rath-
er, emergency physicians in such states would be re-
imbursed based on the unique reimbursement method
for out-of-network emergency services in their state, Dr
Bettinger said.

“Some states that have specific payment regulations
won’t be impacted to a large degree,” he said. “Other
states that have prohibitions have less clearly defined
payment formulas. These states will be impacted by the
final rule.”

ACEP is considering taking legal action against the
government over the rule, said ACEP President Jay A.
Kaplan, MD, FACEP.

“This new ruling will significantly benefit health
insurance companies at the expense of physicians, be-
cause they know hospital emergency departments have
a federal mandate to care for everyone, regardless of
ability to pay,” Dr Kaplan said in a statement.® “They
will continue to shift costs onto patients and medi-
cal providers, as well as shrink the number of doctors
available in plans. Instead of requiring health plans to
pay fairly, this ruling guarantees that insurance compa-
nies can pay whatever they want for emergency care.
If history tells us anything, it’s that insurance compa-
nies prefer to pay as close to nothing as possible, while
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building their war chest for profits and litigation.”?
HHS officials did not respond to requests for comment.

1. Federal Register. Final Rules for Grandfathered Plans, Preexisting
Condition Exclusions, Lifetime and Annual Limits, Rescissions,
Dependent Coverage, Appeals, and Patient Protections Under
the Affordable Care Act. https://www.federalregister.gov/arti-
cles/2015/11/18/2015-29294/final-rules-for-grandfathered-plans-pre-
existing-condition-exclusions-lifetime-and-annual-limits. Published
November 18, 2015.

2. America’s Health Insurance Plans. Charges Billed by Out-of-Network
Providers: Implications for Affordability. September, 2015. https://
www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=
0ahUKEwjW4ZrEzOPJAhXJoD4KHQq BHMQFggdMAA&url=https%3
A%2F % 2Fwww.ahip.org% 2FWorkarea % 2FDownload Asset.aspx% 3Fi
d%3D42949736608&usg=AFQjCNEzsdxahTetw0_BMDROQG2d2R2Lbg
&sig2=5xkmsLx5]LmAkv102X9E4Q. Accessed December 17, 2015.

3. Health Plans Not Required To Pay Fairly for Emergency Care, Under
New Regulation. Washington, DC: American College of Emergency
Physicians; December 1, 2015. http://newsroom.acep.org/2015-
12-01-Health-Plans-Not-Required-To-Pay-Fairly-for-Emergency-Care-
Under-New-Regulation. Accessed December 17, 2015.

agallegos@frontlinemedcom.com
On Twitter @legal_med

Senate calls for childproof packaging

for ‘e-cig juice’

BY GREGORY TWACHTMAN

FRONTLINE MEDICAL NEWS
he Senate passed a bill that would require childproof
packaging for liquid nicotine products.

The Child Nicotine Poisoning Prevention Act of 2015
(S. 142), also would codify Food and Drug Administra-
tion authority to regulate the packaging of liquid nic-
otine that is used to refill various electronic nicotine
delivery systems.

S. 142 passed by unanimous consent in the Senate
on December 10. The House of Representatives has not
taken action on the bill.

“Just a small amount of this stuff can injure or even
kill a small child,” Sen. Bill Nelson (D-Fla.), the bill’s
sponsor, said in a statement. “Making these bottles
childproof is just common sense.”

In 2014, poison control centers received more than
3,000 calls related to e-cigarette nicotine exposure, in-
cluding one toddler death, according to a statement’
from the American Academy of Pediatrics.

“With e-cigarettes becoming more and more common
in households across the country, we cannot afford to
wait another day to protect children from poisonous
liquid nicotine,” AAP President Dr Sandra Hassink said
in the statement.’
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