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The Affordable Care Act (ACA) was 
enacted on March 23, 2010. Contro-
versies, complaints, and detractors 

have and continue to abound. But the ACA’s 
landmark women’s health gains are unmis-
takable. Contraceptive coverage, maternity 
coverage, Medicaid coverage of low-income 
women, coverage for individuals with pre-
existing conditions, and gender-neutral pre-
miums are now a part of the fabric of our 
society. For most. 

Many physicians and patients—many 
lawmakers, too—do not remember the seri-
ous problems people had with their insur-
ance companies before the ACA. Maternity 
coverage was usually a free-standing rider to 
an insurance policy, making it very expen-
sive. Insurance plans did not have to, and 
often did not, cover contraceptives, and none 
did without copays or deductibles. Women 
were routinely denied coverage if they had 
ever had a cesarean delivery, had once been 
the victim of domestic violence, or had any 
one of many common conditions, like dia-
betes. The many exclusionary conditions are 
so common, in fact, that one study estimated 
that around 52 million adults in the United 

States (27% of those younger than age 65 
years) have preexisting conditions that would 
potentially make them uninsurable without 
the ACA’s protections.1 

Before the ACA, it also was common for 
women with insurance policies to find their 
coverage rescinded, often with no explana-
tion, even though they paid their premi-
ums every month. And women with serious 
medical conditions often saw their coverage 
ended midway through their course of treat-
ment. That placed their ObGyns in a terrible 
situation, too. 

The insurance industry as a whole was 
running rough-shod over its customers, and 
making a lot of money by creatively and 
routinely denying coverage and payment 
for care. People were often insured, but not 
covered. The ACA halted many of these prac-
tices, and required insurers to meet high 
medical loss ratios, guaranteeing that 80% of 
the premiums’ for individual and small mar-
ket insurers (and 85% for large insurers) are 
returned to patients in care payments or even 
in checks. In fact, nearly $4 billion in premi-
ums have been rebated to insured individu-
als over the last 7 years under the ACA.2 

The commitment of the American Col-
lege of Obstetricians and Gynecologists 
(ACOG) to women’s health and to our mem-
bers’ ability to provide the best care has cen-
tered on preserving the critical gains of the 
ACA for women, improving them when we 
can, and making sure politicians don’t turn 
back the clock on women’s health. We have 
been busy.
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In this article,  we will look at what has 
happened to these landmark gains and prom-
ises of improved women’s health, specifically 
preexisting condition protections and contra-
ceptive coverage, under a new Administra-
tion. What happens when good health care 
policy and political enmity collide?

Preexisting coverage 
protections 
The 1996 Health Insurance Portability and 
Accountability Act (HIPAA) defines a pre-
existing condition exclusion as a “limitation 
or exclusion of benefits relating to a condi-
tion based on the fact that the condition 
was present before the date of enrollment 
for the coverage, whether or not any medi-
cal advice, diagnosis, care, or treatment was 
recommended or received before that date.” 
HIPPA prohibited employer-sponsored 
health plans from discriminating against in-
dividuals through denying them coverage or 
charging them more based on their or their 
family members’ health problems. The ACA 
expanded protections to prohibit the insur-
ance practice of denying coverage altogether 
to an individual with a preexisting condition.3 

Under Congress
Republicans held the majority in both cham-
bers of the 115th Congress (2017–2018), and 

hoped to use their majority status to get an 
ACA repeal bill to the Republican President’s 
desk for speedy enactment. It was not easy, 
and they were not successful. Four major 
bills—the American Health Care Act, the 
Better Care Reconciliation Act, the Health 
Care Freedom Act, and the Graham-Cassidy 
Amendment—never made it over the fin-
ish line, with some not even making it to a 
vote. The Health Care Freedom Act was voted 
down in the Senate 51-49 when Senator John 
McCain came back from brain surgery to cast 
his famous thumbs-down vote.4 These bills all 
would have repealed or hobbled guaranteed 
issue, community rating, and essential health 
benefits of the ACA. Of all the legislative at-
tempts to undermine the ACA, only the 2017 
Tax Cuts and Jobs Act (TCJA) was signed into 
law, repealing the ACA individual mandate. 

Handling by the courts
The TCJA gave ACA opponents their opening 
in court. Twenty Republican state attorneys 
general and governors brought suit in Febru-
ary 2018 (Texas v Azar), arguing that because 
the ACA relies on the mandate, and the man-
date has been repealed, the rest of the ACA 
also should be struck down. A federal district  
judge agreed, on December 15, 2018, declar-
ing the entire ACA unconstitutional.5 

That decision has been limited in its 
practical effect so far, and maybe it was not 
altogether unexpected. What was unex-
pected was that the US Department of Justice 
(DOJ) refused to defend a federal law, in this 
case, the ACA. In June 2018, the DOJ declined 
to defend the individual mandate, as well as 
guaranteed issue, community rating, the ban 
on preexisting condition exclusions, and 
discrimination based on health status in the 
ACA. The DOJ at that time, however, did not 
agree with the plaintiffs that without the man-
date the entire ACA should be struck down. It 
said, “There is no reason why the ACA’s par-
ticular expansion of Medicaid hinges on the 
individual mandate.” Later, after the Decem-
ber 15 ruling, the DOJ changed its position 
and agreed with the judge, in a two-sentence 
letter to the court, that the ACA should be 
stricken altogether—shortly after which 3 IL
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career DOJ attorneys resigned.6 
A legal expert observed: “The DOJ’s deci-

sion not to defend the ACA breaks with the 
Department’s long-standing bipartisan com-
mitment to defend federal laws if reasonable 
arguments can be made in their defense. Deci-
sions not to defend federal law are exceed-
ingly rare. It seems even rarer to change the  
government’s position mid-appeal in such a 
high-profile lawsuit that risks disrupting the 
entire health care system and health insur-
ance coverage for millions of Americans.”7 

Regulatory tactics
What a policy maker cannot do by law, he or 
she can try to accomplish by regulation. The 
Administration is using 3 regulatory routes to 
undercut the ACA preexisting coverage pro-
tections and market stability. 
Route 1: Short-Term Limited Duration 
(STLD) plans. These plans were created in 
the ACA to provide bridge coverage for up to 
3 months for individuals in between health 
insurance plans. These plans do not have to 
comply with ACA patient protections, can 
deny coverage for preexisting conditions, 
and do not cover maternity care. In 2018, the 
Administration moved to allow these plans to 
be marketed broadly and renewed for up to  
3 years. Because these plans provide less cov-
erage and often come with high deductibles, 
they can be marketed with lower premiums, 
skimming off healthier younger people who 
do not expect to need much care, as well as 
lower-income families. This destabilizes the 
market and leaves people insured but not 
covered, exactly the situation before the ACA. 
Seven public health and medical groups sued 
to challenge the Administration’s STLD regu-
lation; the lawsuit is presently pending. 
Route 2: Association Health Plans 
(AHPs). The Administration also has allowed 
the sale of AHPs, marketed to small employers 
and self-employed individuals. These plans 
also do not have to comply with ACA con-
sumer protections. They often do not cover 
maternity care or other essential benefits, and 
can charge women higher premiums for the 
same insurance. This regulation, too, resulted 
in litigation and a federal judge enjoined  

the rule, but the case is now on appeal.
Route 3: ACA Section 1332 waivers. 
These waivers were created in the ACA to 
encourage state innovation to increase ac-
cess to health coverage, under certain guard-
rails: states must ensure coverage is at least 
as comprehensive as the Essential Health 
Benefits; cost sharing protections must be at 
least as affordable as under the ACA; the plan 
must cover at least a comparable number of 
its residents; and the plan must not increase 
the federal deficit.

The Adminstration has come under fire 
for approving 1332 waiver plans that do not 
meet these guardrails, and allow insurers to 
exclude coverage for individuals with preex-
isting conditions, as well as skirt other impor-
tant ACA patient protections. In response, 
Seema Verma, Administrator of the Centers 
for Medicare & Medicaid Services, promised 
as recently as April 23, that the Administra-
tion will not allow any weakening of the ACA 
preexisting coverage guarantee.8 So far, how-
ever, we do not know what action this means, 
and not surprisingly, House Democrats, now 
in the majority, are waiting to see those assur-
ances come true. Consistent polling shows 
that a large majority of Americans, across 
political parties, think preexisting coverage 
protections are very important.9 

Already, the House passed HR986, to 
repeal the Administration’s changes to the 
1332 waiver rules. The bill won only 4 Repub-
lican votes in the House and now waits a  
Senate vote.

The House is ready to vote on HR1010, 
which returns the STLD rules to the original 
ACA version. The Congressional Budget Office 
has determined that this bill will reduce the 
federal deficit by $8.9 billion over 10 years, in 
part by reestablishing a large risk pool. Lower 
ACA premiums would mean lower federal 
subsidies and small federal outlays.

Contraceptive coverage 
Since 2012, the ACA has required non-
grandfathered individual and group health 
plans to cover, with no copays or deductibles, 
women’s preventive services, as determined 
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by the Health Resources and Services Ad-
ministration (HRSA). HRSA asked the Na-
tional Academy of Medicine (the Institute of 
Medicine [IOM] at the time) to develop these 
coverage guidelines based on clinical and 
scientific relevance. The IOM relied heavily 
on ACOG’s testimony and women’s health 
guidelines. The guidelines are updated ev-
ery 5 years, based on extensive review by the 
Women’s Preventive Services Initiative, led 
by ACOG. By law and regulation, covered ser-
vices include:
•	 well-woman visits
•	 contraceptive methods and counseling, in-

cluding all methods approved for women 
by the FDA

•	 breast and cervical cancer screening
•	 counseling for sexually transmitted infec-

tions
•	 counseling and screening for HIV
•	 screening for gestational diabetes 
•	 breastfeeding support, supplies, and coun-

seling
•	 screening and counseling for interpersonal 

and domestic violence.
The previous administration offered a 

narrow exemption—an accommodation—
for churches, religious orders, and integrated 
auxiliaries (organizations with financial sup-
port primarily from churches). That accom-
modation was expanded in the Supreme 
Court’s decision in Hobby Lobby, for closely 
held for-profit organizations that had reli-
gious objections to covering some or all con-
traceptives. Under the accommodation, the 
entity’s insurer or third-party administrator 
was responsible for providing contraceptive 
services to the entity’s plan participants and 
beneficiaries. 

In October 2017, the Trump administra-
tion acted to greatly expand the ability of any 
employer, college or university, individual, or 
insurer to opt out of the ACA’s contraceptive 
coverage requirement. You will read more 
about this later. 

ACOG’s business case for 
contraception
Early in the Trump Administration, the 
White House released a statement saying,  

“Ensuring affordable, accessible, and quality 
healthcare is critical to improving women’s 
health and ensuring that it fits their priorities 
at any stage of life.”10 ACOG could not agree 
more, and we encouraged the President to 
accomplish this important goal by protect-
ing the landmark women’s health gains of 
the ACA.  Our call to the President and the US 
Congress was: “Don’t turn back the clock on 
women’s health.” 

We made a business case for continued 
contraceptive coverage:
Contraception reduces unintended 
pregnancies and saves federal dollars. 
•	 Approximately 45% of US pregnancies are 

unintended.11

•	 No-copay coverage of contraception has 
contributed to a dramatic decline in the 
unintended pregnancy rate in the United 
States, now at a 30-year low. 12

•	 When cost is not a barrier, women choose 
more effective forms of contraception, such 
as intrauterine devices and implants.13

•	 Unintended pregnancies cost approxi-
mately $12.5 billion in government expen-
ditures in 2008.14

•	 Private health plans spend as much as $4.6 
billion annually in costs related to unin-
tended pregnancies. 15

Contraception means healthier women 
and healthier families.
•	 Under the ACA, the uninsured rate among 

women ages 18 to 64 almost halved, de-
creasing from 19.3% to 10.8%.16

•	 More than 55 million women gained access 
to preventive services, including contra-
ception, without a copay or a deductible. 16

•	 Women with unintended pregnancies are 
more likely to delay prenatal care. Infants 
are at greater risk of birth defects, low birth 
weight, and poor mental and physical 
functioning in early childhood. 17

Increased access to contraception helps 
families and improves economic security.
•	 Women saved $1.4 billion in out-of-pocket 

costs for contraception in 1 year. 18

•	 Before the ACA, women were spending 
between 30% and 44% of their total out-of-
pocket health costs just on birth control.19

•	 The ability to plan a pregnancy increases 
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engagement of women in the workforce 
and improves economic stability for 
women and their families. 20

Administration expands religious 
exemptions to contraception 
coverage
Still, on October 6, 2017, the Trump Admin-
istration moved to curtail women’s access 
to and coverage of contraception with the 
Religious Exemptions and Accommodations 
for Coverage of Certain Preventive Services 
under the Affordable Care Act and Moral 
Exemptions and Accommodations for Cov-
erage of Certain Preventive Services Under 
the Affordable Care Act. In November 2018, 
the Administration published a revised rule, 
to take effect in January 2019.21 The rule im-
mediately was taken to court by more than a 
dozen states and, 1 month later, was subject 
to an injunction by the US Court of Appeals 
for the Ninth Circuit, blocking the rules from 
going into effect in those states. 

The rule vastly expands the Obama 
Administration’s religious accommodation 
to include “nonprofit organizations, small 
businesses, and individuals that have nonre-
ligious moral convictions opposing services 
covered by the contraceptive mandate.” The 
covered entities include21:
•	 churches, integrated auxiliaries, and reli-

gious orders with religious objections
•	 nonprofit organizations with religious or 

moral objections
•	 for-profit entities that are not publicly 

traded, with religious or moral objections
•	 for-profit entities that are publicly traded, 

with religious objections
•	 other nongovernmental employers with 

religious objections
•	 nongovernmental institutions of higher 

education with religious or moral objec-
tions

•	 individuals with religious or moral objec-
tions, with employer sponsored or indi-
vidual market coverage, where the plan 
sponsor and/or issuer (as applicable) are 
willing to offer them a plan omitting con-
traceptive coverage to which they object

•	 issuers with religious or moral objections, 

to the extent they provide coverage to a plan 
sponsor or individual that is also exempt.

The Administration says women los-
ing coverage can get contraceptives through 
Title X clinics or other government programs. 
Of course, many women losing coverage are 
employed, and earn above the low income 
(100% of the federal poverty level) eligibil-
ity requirement for Title X assistance. To 
address that, the Administration, through its 
proposed Title X regulations, broadens the 
definition of “low income” in that program to 
include women who lose their contraceptive 
coverage through the employer-base health 
insurance plan. This move further limits the 
ability of the Title X program to adequately 
care for already-qualified individuals. 

The Administration’s rule also relied 
on major inaccuracies, which ACOG cor-
rected.22 First, ACOG pointed out that, in fact, 
FDA-approved contraceptive methods are 
not abortifacients, countering the Admin-
istration’s contention that contraception is 
an abortifacient, and that contraceptives 
cause abortions or miscarriages. Every FDA-
approved contraceptive acts before implan-
tation, does not interfere with a pregnancy, 
and is not effective after a fertilized egg has 
implanted successfully in the uterus.23 No 
credible research supports the false state-
ment that birth control causes miscarriages.24 

Second, ACOG offered data proving that 
increased access to contraception is not asso-
ciated with increased unsafe sexual behavior 
or increased sexual activity.25,26 The facts are 
that:
•	 The percentage of teens who are having sex 

has declined significantly, by 14% for fe-
male and 22% for male teenagers, over the 
past 25 years.27 

•	 More women are using contraception the 
first time they have sex. Young women who 
do not use birth control at first sexual in-
tercourse are twice as likely to become teen 
mothers.28 

•	 Increased access to and use of contracep-
tion has contributed to a dramatic decline 
in rates of adolescent pregnancy.29

•	 School-based health centers that provide 
access to contraceptives are proven to  
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increase use of contraceptives by already 
sexually active students, not to increase 
onset of sexual activity.30,31

Third, ACOG made clear the benefits to 
women’s health from contraception. ACOG 
asserted: As with any medication, certain 
types of contraception may be contraindi-
cated for patients with certain medical con-
ditions, including high blood pressure, lupus, 
or a history of breast cancer.32,33 For these and 
many other reasons, access to the full range 
of FDA-approved contraception, with no cost 
sharing or other barriers, is critical to wom-
en’s health. Regarding VTE, the risk among 
oral contraceptive users is very low. In fact, 
it is much lower than the risk of VTE during 
pregnancy or in the immediate postpartum 
period.34 

Regarding breast cancer: there is no 
proven increased risk of breast cancer among 
contraceptive users, particularly among those 
younger than age 40. For women older than 
40, health care providers must consider both 
the risks of becoming pregnant at advanced 
reproductive age and the risks of continuing 
contraception use until menopause.35

ACOG has 2 clear messages 
for politicians
ACOG has remained steadfast in its oppo-
sition to the Administration’s proposals to 
block access to contraception. ACOG ex-
pressed its strong opposition to political 
interference in medical care, saying “Every 
woman, regardless of her insurer, employer, 
state of residence, or income, should have af-
fordable, seamless access to the right form of 
contraception for her, free from interference 
from her employer or politicians.”22

ACOG’s voice has been joined by  
5 other major medical associations—Ameri-
can Academy of Family Physicians, Ameri-
can Academy of Pediatrics, American 
Psychiatric Association, American Academy 
of Pediatrics, and American Osteopathic 
Association—together representing more 
than 560,000 physicians and medical stu-
dents, in urging the Administration to imme-
diately withdraw its proposals. This broad 
coalition unequivocally stated36: 

Contraception is an integral part of 

preventive care and a medical necessity 

for women during approximately 30 

years of their lives. Access to no-copay 

contraception leads to healthier women 

and families. Changes to our healthcare 

system come with very high stakes – 

impacting tens of millions of our patients. 

Access to contraception allows women 

to achieve, lead and reach their full 

potentials, becoming key drivers of our 

Nation’s economic success. These rules 

would create a new standard whereby 

employers can deny their employees 

coverage, based on their own moral 

objections. This interferes in the personal 

health care decisions of our patients, 

and inappropriately inserts a patient’s 

employer into the physician-patient 

relationship. In addition, these rules 

open the door to moral exemptions for 

other essential health care, including 

vaccinations.

These are challenging days for women’s 
health policy and legislation federally, and in 
many states. ACOG has two clear messages 
for politicians: Don’t turn back the clock on 
women’s health, and stay out of our exam 
rooms.  
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