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RISKY MEDICINE, PART 3

The apology in medicine—
yes, ho, or maybe?

The ethics of, the laws behind, and the effective apology

Steven R. Smith, MS, JD, and Joseph S. Sanfilippo, MD, MBA

his is the third and final article in a

series focusing on malpractice, lia-

bility, and reform. In the first article,
we looked at the background on malprac-
tice and reasons malpractice rates have
been so high—including large verdicts and
lawsuit-prone physicians. In the second
article we considered recent experience
and developments in malpractice exposure,
who is sued and why. Finally, in this third
article, we focus on apologies, apology laws,
and liability.

“'m sorry”
In childhood we are all taught the basic cour-
tesies: “please” and “thank you,” and “I'm
sorry, when harm has occurred. Should
we as adult health care providers fear the
consequences of apologizing? Apologies
are a way for clinicians to express empathy;
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they also serve as a tool to reduce medical
malpractice claims.'

Apologies, ethics, and care

The American Medical Association takes
the position that a physician has an ethi-
cal duty to disclose a harmful error to a
patient.>® Indeed this approach has been
an impetus for states to enact apology laws,
which we discuss below. As pointed out in
this 2013 article title, “Dealing with a medi-
cal mistake: Should physicians apologize
to patients?’)* the legal benefits of any apol-
ogy are an issue. It is a controversial area in
medicine still today, including in obstetrics
and gynecology.

“Ethical codes for both M.D.s and D.O.s
suggest providers should display honesty
and empathy following adverse events and
errors.”"* In addition, the American Medi-
cal Association states, “a physician should
at all times deal honestly and openly with
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taBLE When an error occurs*

e Acknowledge the error and explain it

e Take responsibility and apologize

¢ Find the underlying cause and prevent its
recurrence

patients”? Concerns about liability that
may result from truthful disclosure should
not affect the physician’s honesty (TABLE).
Increasingly, the law has sided with that
principle through apology laws.

Some patients sue to get answers to the
“What happened?” and “Why did it happen?”
questions.® They also sometimes are moti-
vated by a desire to help ensure that the same
injury does not happen to others. Silence on
the part of the clinician may be seen as a lack
of sympathy or remorse and patients may
fear that other patients will be harmed."

The relationship between physician and
patient involves vulnerability and requires
trust. When an injury occurs, the relationship
can be injured as well. Barriers to apology
in part reflect “the culture of medicine” as
well as the “inherent psychological difficul-
ties in facing one’s mistakes and apologizing
for them.” However, apology by the provider
may result in “effective resolution of disputes
related to medical error””

The patient’s perspective is critical to
this type of outcome, of course. A study from
the United Kingdom noted that one-third
of patients who experience a medical error
have a desire to receive an apology or expla-
nation. Furthermore, patients need assur-
ance that a plan of action to prevent such a
future occurrence is in place.® Surveys reflect
that patients desire, or even expect, the phy-
sician to acknowledge an error.’ We will see
that there is evidence that some kinds of
apologies tend to diminish blame and make
the injured patient less likely to pursue liti-
gation.' For instance, Dahan and colleagues
completed a study that highlights the “act of
apology,” which can be seen as a “language
art”" Medical schools have recognized the
importance of the apology and now incorpo-
rate training focused on error disclosure and
provision of apologies into the curriculum.'?
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Legal issues and medical
apologies

From a legal standpoint, traditionally, an
apology from a physician to a patient could be
used against a physician in a medical liability
(malpractice) case as proof of negligence.
Statements of interest. Such out-of-court
statements ordinarily would be “hearsay”
and excluded from evidence; there is, how-
ever, an exception to this hearsay rule that
allows “confessions” or “statements against
interest” to be admissible against the party
making the statement. The theory is that
when a statement is harmful to the person
making it, the person likely thought that
it was true, and the statement should be
admissible at trial. We do not generally go
around confessing to things that are not true.
Following an auto crash, if one driver jumps
out of the car saying, “I am so sorry L hityou. I
was using my cell phone and did not see you
stop,” the statement is against the interest of
the driver and could be used in court.

As a matter of general legal principle,
the same issue can arise in medical practice.
Suppose a physician says, “I am so sorry for
your injury. We made a mistake in interpret-
ing the data from the monitors.” That sounds
a lot like not just an apology but a statement
against interest. Malpractice cases generally
are based on the claim that a “doctor failed
to do what a reasonable provider in the same
specialty would have done in a similar situ-
ation”"® An apology may be little more than
general sympathy (“I'm sorry to tell you that
we have not cured the infection. Unfortu-
nately, that will mean more time in the hos-
pital”), but it can include a confession of
error (“I'm sorry we got the x-ray backward
and removed the wrong kidney.”). In the lat-
ter kind of apology, courts traditionally have
found a “statement against interest.”

The legal consequence of a statement
against interest is that the statement may be
admitted in court. Such statements do not auto-
matically establish negligence, but they can be
powerful evidence when presented to a jury.
Courts have struggled with medical apol-
ogies. General sympathy or feelings of regret
or compassion do not generally rise to the level

CONTINUED ON PAGE 32

mdedge.com/obgyn



What’s the VERDICT?

CONTINUED FROM PAGE 30

FAST
TRACK

A clear majority of
states now have
apology laws—
Statutes that either
provide broad
protection for
statements of fault,
error, negligence,
and sympathy or
simply protection
against statements
of sympathy

FIGURE 1 States with apology laws and years enacted'
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of an admission that the physician did not use
reasonable care under the circumstances and
ordinarily are not admissible. (For further
details, we refer you to the case of Cobbs v.
Grant." Even if a physician said to the patient
that he “blamed himself for [the patient] being
back in the hospital for a second time,...the
statement signifies compassion, or at most,
a feeling of remorse, for plaintiff’s ordeal”)
On the other hand, in cases in which a phy-
sician in an apology referred to a “careless”
mistake or even a “negligent” mistake, courts
have allowed it admitted at trial as a state-
ment against interest. (A 1946 case, Woronka
v. Sewall, is an example.” In that case, the
physician said to the patient, “My God, what a
mess...she had a very hard delivery, and it was
a burning shame to get [an injury] on top of it,
and it was because of negligence when they
were upstairs.”) Some of these cases come
down to the provider’s use of a single word:
fault, careless, or negligence.

The ambiguity over the legal place of
medical apologies in medicine led attorneys
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to urge medical providers to avoid state-
ments that might even remotely be taken as
statements against interest, including real
apologies. The confusion over the admissibil-
ity of medical apologies led state legislatures
to adopt apology laws. These laws essentially
limit what statements against interest may
be introduced in professional liability cases
when a provider has issued a responsibility
or apologized.

Apology statutes

Massachusetts was the first state to enact an
apology law—in 1986.! As of 2019, a clear
majority of states have some form of apol-
ogy statute. “Apology laws are gaining trac-
tion,” was the first sentence in a 2012 review
on the subject by Saitta and colleagues.* Only
a few (5 states) have “strong” statutes that
have broad protection for statements of fault,
error, and negligence, as well as sympathy.
The other 33 states have statutes that only
protect against statements of sympathy.*'

CONTINUED ON PAGE 33
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FIGURE 1 is a US map showing the apology
laws by state.!

Do apology statutes and
apologies reduce liability?

The positive aspects of apology include per-
sonal, psychological, and emotional benefits
to both the one apologizing and the one receiv-
ing the apology. It also may have financial ben-
efits to health care providers.* The assumption
has been, and there has been some evidence
for the proposition, that apologies reduce the
possibility of malpractice claims. That is one of
the reasons that institutions may have formal
apology policies. Indeed, there is evidence that
apologies reduce financial awards to patients,
as manifest in the states of Pennsylvania and
Kentucky.* Apologies appear to reduce patient
anger and can open the door to better com-
munication with the provider. There is evi-
dence that some kinds of apologies tend to
diminish blame and make the injured patient
less likely to pursue litigation." The conclu-
sion from these studies might be that honest
and open communication serves to decrease
the incidence of medical malpractice lawsuit
initiation and that honesty is the best policy.

Itisimportant to note the difference, how-
ever, between apologies (or institutional apol-
ogy policies) and apology laws. There is some
evidence that apology and institutional apol-
ogy policies may reduce malpractice claims
or losses.'”'® On the other hand, the studies of
apology laws have not found that these laws
have much impact on malpractice rates. An
especially good and thorough study of the
effect of apology laws nationwide, using insur-
ance claims data, essentially found little net
effect of the apology laws.'*** One other study
could find no evidence that apology statutes
reduce defensive medicine (so no reduction in
provider concerns over liability).*

It should be noted that most studies on
medical apology and its effects on malprac-
tice claims generally have looked at the nar-
row or limited apology statutes (that do not
cover expressions of fault or negligence). Few
states have the broader statutes, and it is pos-
sible that those broader statutes would be
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more effective in reducingliability. Removing
the disincentives to medical apologies is a
good thing, but in and of itself it is probably
not a liability game changer.

Institutional policy and apology

Some institutions have established an “inclu-
sion of apology” strategy for medical errors.
These policies appear to have a meaningful
effect on reducing medical malpractice costs.
These programs commonly include a proac-
tive investigation, disclosure of error, and
apologies. Such policies have been studied at
the University of Michigan and the Veterans
Affairs (VA) Hospital in Lexington, Kentucky.
The University of Michigan program resulted
in a 60% reduction in compensation costs for
medical errors.? It also cut litigation costs by
half.”® The review of the Kentucky VA pro-
gram also was positive."” FIGURE 2 illustrates
the key features of the Michigan program.*

Conclusions: Effective
apologies

Our conclusions, first, are that apologies
are important from all perspectives: ethi-
cal, medical, and legal. On the other hand,
all of the attention given in recent years
to apology statutes may have been mis-
placed, at least if they were intended to be
malpractice reform."”

Institutional apology and response pro-
grams are likely successful because they are
thoughtfully put together, generally based
on the best understanding of how injured
patients respond to apologies and what it
takes to be sincere, and communicate that
sincerity, in the apology. What is an effective
apology?, “The acceptance of responsibility
for having caused harm.” It may, for example,
mean accepting some financial responsibility
for the harm. Itis also important that the apol-
ogy is conveyed in such a way that it includes
an element of self-critical expression.”
Although there are many formulations of the
elements of an effective apology, one example
is, “(1) acknowledging and accepting respon-
sibility for the offense; (2) expressing remorse
with forbearance, sincerity, and honesty;
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ricuRE 2 University of Michigan model addressing medical malpractice?
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(3) explaining the understanding of the offense;
and (4) willingness to make reparations.”?

At the other extreme is a medical profes-
sional, after a bad event, trying to engage in
a half-hearted, awkward, or insincere apol-
ogy on an ad hoc and poorly planned basis.
Worse still, “when victims perceive apologies
to be insincere and designed simply to cool
them off, they react with more rather than
less indignation.”?” Of course, the “forced
apology” may be the worst of all. An instance
of this was addressed in a New Zealand study
in which providers were “forced” to provide a
written apology to a couple (Mr. and Mrs. B)
and a separate written apology to Baby B
when there was failure to discuss vitamin K
administration during the antenatal
period when it was indicated.? Rather than
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