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The Supreme Court  
and reproductive rights
A case-by-case review of the evolution of reproductive rights leading  
to the ongoing controversial Texas abortion law and review

Steven R. Smith, MS, JD, and Joseph S. Sanfilippo, MD, MBA

T here is now great interest in the 
Supreme Court’s handling of cases that 
involve a woman’s ability to have an 

abortion. Recent decisions, and those planned 
in the next few months will be the source of 
intense scrutiny. But the Court’s involvement 
in reproductive rights did not begin with abor-
tion. In fact, the Supreme Court has a long his-
tory of controversial decisions dealing with 
reproductive rights. 

Involuntary sterilization 
A notable, even infamous, case was Buck v Bell 
(1927)—later discredited—in which the Court 
reviewed a state law that provided for the invol-
untary sterilization of the “feeble minded.”1 The 
8-1 decision was that the state could choose to 
have such a law to protect the so-called genetic 
health of the state. The law was based on a 

theory of eugenics. The opinion by the highly 
respected Justice Oliver Wendell Holmes 
included the unfortunate conclusion, “Three 
generations of imbeciles are enough.”2 As 
mentioned, the law has since been thoroughly 
discredited. In 1942, the Court did come to a 
different result, holding in Skinner v Oklahoma 
that it was unconstitutional for a state to invol-
untarily sterilize “habitual criminals.”3 

Contraception
Forty years after Buck, in Griswold v Connecti-
cut, the Court reviewed a state law that prohib-
ited the distribution of any drug or device used 
for contraception (even for married couples).4 
In a 7-2 decision, the Supreme Court struck 
down the state law as violating a marital right 
of privacy. Beyond its specific holding, Gris-
wold was important in several ways. First, a 
physician was raising the rights of patients 
(not specifically his own rights). This is nota-
ble because, ordinarily in court, litigants may 
argue their own rights, not the rights of others. 
This has been important in later reproductive 
rights cases because often it has been physi-
cians raising and arguing the rights of patients. 

A second interesting part of Griswold 
was the source of this constitutional right of 
privacy. The Constitution contains no express 
privacy provision. In Griswold, the Court 
found that the 1st, 3rd, 4th, and 9th Amend-
ments create the right to privacy in marital 
relations. Writing for the majority, Justice 
Douglas found that “emanations” from these 
amendments have “penumbras” that create a 
right of marital privacy. 
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Although Griswold was based on marital 
privacy, a few years later, in 1972, the Court 
essentially converted that right to one of 
reproductive privacy (“the decision whether 
to bear or beget a child.”) In Eisenstadt v 
Baird, the Court held that it was a violation of 
equal protection (the 14th Amendment) for 
a state to allow contraception to the married 
but deny it to an unmarried person.5 

Abortion
In 1971, the Court had heard arguments in 
2 cases that raised issues regarding whether 
state laws prohibiting abortion were constitu-
tional. The first oral argument in Roe v Wade 
is widely considered one of the worst oral 
arguments in modern history, and for several 
reasons the Court set the case for rehearing 
the following Term (October 1972). In January  
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Although the 
Court’s decision 
was a 7-2 vote in 
Roe v Wade, there 
was and remains 
strong legal and 
political conflict 
surrounding the 
decision, reflected 
in follow-up cases

1973, the Court decided Roe v Wade.6  The 7-2 
decision was written by Justice Blackmun, 
who had at one point been the attorney for 
the Mayo Clinic and might be considered one 
of the first “health lawyers.” The Court held 
that the Constitution (perhaps in the 14th or 
9th Amendment) includes a right of privacy 
that includes the right of a woman to choose 
to have, or not to have, an abortion. In imple-
menting the right, the Court held that a state 
may impose only modest medical safeguards 
for the mother (eg, requiring that abortions 
be performed by a licensed physician). In the 
second trimester, to the point of viability, a 
state could impose only limitations on abor-
tion that were reasonably directed to ensure 
the health of the mother. After a fetus was 
viable (could live outside the mother’s body), 
the state was free to regulate or prohibit abor-
tions and protect the fetus. At the time, viabil-
ity was approximately the beginning of the 
third trimester.6 

The clear majority of the Court in Roe 
(7-2) may have suggested that there was not 
strong opposition to the decision. That, of 
course, was not the case. Legal and political 
conflict surrounding the case has been, and 
remains, intense. Since 1973, the Court has 
been called upon to decide many abortion 
cases, and each case seems to beget more 
controversy and still more cases.

Some of the legal objections to Roe and 
other abortion decisions are that the con-
stitutional basis for the decision remains 
unclear—a specific right of privacy is not 
contained in the text of the Constitution. Sev-
eral locations of a possible right of privacy 
have been mentioned by various justices, 
but “substantive due process” became the 
common constitutional basis for the right. 
Critics note that “substantive” due process 
(as opposed to procedural due process) is 
not mentioned in the Constitution, and it is 
short on clear guiding principles. Beyond 
those jurisprudential issues, of course, 
there were strong religious and philosophi-
cal objections to abortion. What followed 
Roe has been a long series of efforts to limit 
or discourage access to abortion, and the 
Supreme Court has had to decide a great 

many abortion cases (and a few contraception  
cases) over the last 50 years. Most years 
(except from 2008‒2013) the Court has heard, 
on average, at least one abortion case.

By way of examples, here are some of the 
issues related to abortion that the Court has 
decided: 
•	 Payment and facilities. States and the 

federal government are not required to pay 
for abortions for women who cannot afford 
them or to provide facilities for abortion.7-10

•	 Informed consent. Some states’ special 
informed consent requirements for abor-
tion were upheld, but complex consents 
that required the father’s participation 
were not. 

•	 Ability to advertise. Prohibitions on 
advertisement of abortion services were 
struck down. 

•	 Location. Requirements for hospital-only 
abortions (or similar regulations) were 
struck down. 

•	 Anti-abortion protests. Several cases 
addressed guidelines involving demon-
strations near abortion clinics. 

Of particular importance was the case of 
Planned Parenthood of Southeastern Penn-
sylvania v Casey—“Casey.”11 In 1992 that case 
reaffirmed the “essential” holding of Roe v 
Wade. A plurality in that case de-emphasized 
the trimester framework and applied an 
“undue burden” test on limitations on abor-
tion. In the more recent cases argued before 
the Court, Casey is frequently referred to as 
specifically reaffirming, and therefore solidi-
fying, Roe. 

Consent for minors 
There have been several cases since 1973 that 
involved contraceptives or abortions and 
“minors” (generally, adolescents aged <18 
years, although there are some state-defined 
exceptions). These cases typically involve 2 
issues: the right of minors to consent to treat-
ment and the obligation of the physician to 
provide information to parents about treat-
ment to their minor daughter. In 1977 the 
Court struck down a New York law that pro-
hibited the distribution of contraceptives to 
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The Texas 
Heartbeat Act 
allows for private 
citizens to 
enforce monetary 
damages on 
those they deem 
to be aiding and 
abetting abortion 
procedures, 
making it difficult 
for federal courts 
to intervene with 
injunctions on law 
enforcement

minors.12 However, abortion issues involving 
minors have been more complicated. While 
the Court has struck down “2-parent” con-
sent statutes,13 it has generally upheld 1-par-
ent consent statutes, but only if those statutes 
contain a “judicial bypass” provision and 
an emergency medical provision.11,14,15 (This 
bypass allows a minor to “bypass” parental 
consent to abortion in some circumstances, 
and instead seek judicial authorization for an 
abortion.) Generally, the Court has upheld 
parental notification for abortions, with 
exceptions where it would be harmful to the 
minor who is seeking the abortion.16-19  

Who can perform an abortion 
Over the years there have also been several 
cases raising questions about the profession-
als who can perform abortions, their hospital 
privileges, and what facilities can perform 
abortions. Two of those cases in recent years 
have, for example, seen the Court strike down 
state statutes that required the physicians 
who perform abortions to have admitting 
privileges at least in 1 nearby hospital.20,21 The 
basis for these decisions is that the admitting 
qualification is an “undue burden” because 
it serves almost no health purpose, while sig-
nificantly limiting the number of profession-
als who can perform abortions. 

Cases this Term
The current Term of the Court (officially the 
“October 2021 Term”) may be one of the most 
significant for reproductive rights in recent 
history. The Court accepted 6 abortion-
related cases to hear. It dismissed 3 of those 
cases, which had become “moot” because the 
Biden administration changed the rules that 
had been legally challenged.22-24 It has heard 
arguments in the 3 (technically 4) remaining 
cases, in which decisions will be announced 
over the next several months.

The first of these cases (involving the 
Texas Heartbeat Act) raises very important, 
but vexing, procedural issues about a Texas 
abortion law. The second (Whole Woman’s 
Health v Jackson) is a direct challenge to Roe 

v Wade. The third case (Cameron v EMW 
Women’s Surgical Center) involves the narrow 
question of whether a state attorney general 
can intervene in a case to uphold a state abor-
tion law when another state official refuses to 
defend the law.25 It is worthwhile taking a look 
at the first 2 of these cases. 

Texas Heartbeat Act
In the first case (technically, it is 2 cases, as 
we will see), the Texas legislature adopted a 
law that prohibits abortions after there is a 
discernable heartbeat (around 6 weeks of 
pregnancy). The law precludes state officials 
from enforcing the law. Instead, it allows 
almost any private citizen to seek monetary 
damages ($10,000 plus fees) from anyone 
who performs an abortion or “aids and abets” 
an abortion. (This is in some ways similar to 
“private attorney general” actions found in 
the False Claims Act, and in some civil rights 
and labor laws.) This statute is clearly incon-
sistent with Roe in that it prohibits abortions 
before the end of the second trimester. If it 
were a usual law—a Texas law being enforced 
by state officials—federal courts would issue 
injunctions to state officials against enforcing 
the law. The difficulty with the Texas law (and 
its very purpose) is that there are procedural 
limitations in federal law that make it very dif-
ficult to find a path for federal courts to review 
the Texas statute quickly. For example, would 

State-by-state reviews of laws related 
to abortion and contraception

State abortion laws
www.guttmacher.org/state-policy/explore/overview-abortion-laws

Consent by minors to contraception, abortion, and other 
reproductive issues
www.guttmacher.org/state-policy/explore/overview-minors-consent-
law

Insurance coverage of contraception
www.guttmacher.org/state-policy/explore/insurance-coverage-
contraceptives

Abortion reporting requirements
www.guttmacher.org/state-policy/explore/abortion-reporting-
requirements
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federal courts enjoin every private citizen of 
the state? There is a longstanding Constitu-
tional doctrine that precludes federal courts 
from enjoining state courts.26 Therefore, it is 
difficult to challenge the law before some-
one performing or aiding an abortion has 
been ordered to pay the private citizen who 
is enforcing it. In the interim, which could be 
months or even years, health care providers 
face uncertainty about continuing to provide 
abortion services. Some providers would stop 
providing abortion services, reducing the 
availability of those services. 

Two cases challenge this Texas proce-
dure. In the first, Whole Woman’s Health v 
Jackson,27 abortion providers seek to find 
some way through the procedural thicket to 
allow an immediate challenge to the stat-
ute. It is important because this technique of 
exclusive private enforcement could be used 
in any number of ways by the state to chill 
important constitutional rights (beyond abor-
tion—to speech, to bear arms). In the second 
case involving the Texas law, U.S. v Texas, the 
federal government seeks to intervene in the 
case, which is another unusual procedure.28 

The Court found these questions so impor-
tant and difficult that it allowed 3 hours of 
argument (and 4 sets of lawyers). It seems 
likely that the Court will find a mechanism 
for allowing some early federal court review 
of individual enforcement of state laws, while 
minimizing harm to the state-national feder-
alism that is at the heart of the Constitution. 

For the recent procedural decisions in 
the Texas cases, see the “Current Court Deci-
sions” box at left.

Re-evaluating the viability standard
The substantive abortion issue in Dobbs v 
Jackson Women’s Health Organization is the 
constitutionality of the Mississippi Gestational 
Age Act, which allows abortions after 15 weeks 
of pregnancy only for medical emergencies or 
severe fetal abnormality.29 This case is likely 
the most watched and controversial case of the 
Term. Many medical organizations have filed 
amicus curiae briefs, including the American 
College of Obstetricians and Gynecologists 
joined by the American Medical Association,30 

Current Court decisions

On December 10, 2021, the Court handed down two decisions in 
reproductive freedom (abortion) cases, both involving the Texas 
abortion law (which prohibits most abortions after a fetal heartbeat 
can be detected and allows only private individuals to enforce the 
law). The more significant of the two cases, Whole Woman’s Health 
v Jackson,1 was the request of abortion providers (and others) to 
allow them to challenge the constitutionality of the Texas law by suing 
various state officials or a private individual, before the enforcement 
of the new Texas law. 

The decision of the Court was somewhat complex because of 
the split among justices. Overall: 
•	 The Court held 8-1 that before the law is enforced, providers have 

the ability to sue executives of medical licensing boards. This was 
based on the possibility that there could be licensure discipline 
for professionals who violate the new abortion law. Only Justice 
Thomas dissented from this part of the decision, which was written 
by Justice Gorsuch. 

•	 The Court unanimously held that state-court judges could not be 
sued to stop enforcement of the law, and dismissed them from  
the suit.

•	 In a 5-4 split the Court held that state court clerks (and the state 
attorney general) could not be brought into federal court as a way 
of challenging the law. This was based on the 11th Amendment, 
sovereign immunity, and an important precedent from 1908.2 Chief 
Justice Roberts wrote from the justices who were essentially in 
dissent (Justices Bryer, Kagan, and Sotomayor). Justice Sotomayor 
also wrote a dissent (joined by Justices Breyer and Kagan) 
urging that there should be some way for providers to test the 
constitutionality of the law before enforcement. Allowing an action 
against state court clerks would be a good way to do that. She also 
expressly noted the problem of the Texas law approach being used 
by other states to attack any number of constitutional rights. 

•	 The Court unanimously dismissed (for lack of standing) the 
one private citizen who had been sued. He had signed a sworn 
statement that he did not intend to seek the damages against 
abortion providers under the Texas law. 

•	 The Court declined again to stay the Texas law while it is being 
challenged. That is, it left standing the 5th Circuit order allowing 
the law to go into effect. 

•	 In a second, related case, the Court dismissed, without deciding, 
the Biden administration’s request to become a party in the Texas 
abortion case.3
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Maintaining a 
relationship with a 
legal practice, and 
meeting annually 
with a lawyer for 
a  legal checkup is 
recommended for 
practicing ObGyns

the International Federation of Gynecology 
and Obstetrics,31 and the American Associa-
tion of Pro-Life Obstetricians and Gynecolo-
gists.32 The reason for all this attention is that 
the Court has accepted to resolve “whether 
all pre-viability prohibitions on elective abor-
tions are unconstitutional.” Thus, it represents 
a direct challenge to the trimester/viability 
structure of Roe. 

It appears that there are 3 justices ready 
to outright overrule Roe, 3 that would uphold 
it as is, and 3 who are not in favor of Roe, but 
feel bound by precedent or are not in favor of 
a traumatic move. For that reason, there may 
be a narrow decision in this case. For exam-
ple, the Court might find a procedural way to 
avoid directly deciding the abortion issue in 
this case, or it might uphold the right to abor-
tion but change the viability standard. It is 
also true that predicting what the Court will 
do in controversial cases is a fool’s errand.

The complexity of reproductive 
rights and the ObGyn practice
These cases and policies affect the day-to-day 
practice of obstetrics. It is the most legally 
complex area of medical practice for several 
reasons. The law varies considerably from 
state to state. The clinician who practices 
both in California and across the border in 
Arizona will face substantially different laws, 
especially regarding the treatment of ado-
lescents. And the reproductive rights laws in 
many states are a complicated mix of state 
statutes and state court decisions, with an 
overlay of federal statutes and court deci-

sions, and a series of both state and federal 
regulations. This article demonstrates an 
additional complexity for practitioners—the 
continuous change in the law surrounding 
reproductive rights—and practice involving 
adolescent patients is especially difficult. 

There are some good state-by-state 
reviews of laws related to abortion and con-
traception. We find the Guttmacher Insti-
tute particularly helpful. (See “State-by-state 
reviews of laws related to abortion and con-
traception” on page 40.) Although these are 
good resources, they are not the basis for 
legal practice with the current law in a state. 
The complexity and ever-changing nature of 
reproductive rights is one of the reasons we 
believe that it is important that anyone in 
active ObGyn practice maintain an ongoing 
professional relationship with a lawyer with 
expertise in this area of practice. This rela-
tionship should establish and update policies 
and procedures consistent with local law, 
consent and other forms, reporting of possi-
ble child abuse, and the like. An annual legal 
checkup may be as important for physicians 
as a physical checkup is for their patients. 

Future outcomes
At the end of the Term, we will review the out-
come of the cases noted above—and the pos-
sibility of follow-on cases. Whatever the Court 
does this Term, it will not be the end of the legal 
and political struggles over abortion and other 
reproductive issues. These questions deeply 
divide our society, and the cases and contro-
versies reflect that continuing division. ●
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