The SCOTUS 2021-2022 Term:
Decisions and analysis

While abortion rights was the leadoff issue in this year’s Term, other
important decisions also were in play, including COVID-19 vaccination,
controlled substances liability, and Medicare reimbursement
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T he 2021-2022 US Supreme Court Term
was a blockbuster medical Term. The
bookends of the Term were COVID-19
vaccinations and abortion rights. Between
the bookends were Medicare reimburse-
ment, criminal liability for prescribing con-
trolled substances, gun control, and carbon
dioxide emissions. In this article, we focus
on the significant medical issues, briefly note
other important decisions, and consider the
implications of this Term.

Abortion decisions
Dobbs v Jackson Women'’s Health Organiza-
tion' was the most controversial decision
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and, for ObGyns, perhaps the most important
decision in decades. The basic holding of the
case can be stated simply: Roe v Wade* and
Planned Parenthood of Southeastern Penn-
sylvania v Casey® (which essentially created
a constitutional right to abortion) are over-
ruled. The law related to abortion is for the
states and Congress to determine, not federal
courts. (For a review of earlier reproductive
freedom cases in the Court, see our previous
article, “The Supreme Court and reproductive
rights”4)

Dobbs arose from a Mississippi statute
that made it illegal to perform abortions after
15 weeks of gestation, well before viability.
Six members of the Court held that the Mis-
sissippi law was constitutional and 3 would
have struck down the state law. There were
5 opinions, covering a total of 213 pages in
the U.S. Reports. The Court fell into 4 camps,
ranging from the most to the least protective
of abortion rights, as follows:

o Three justices (Breyer, Kagan, and Soto-
mayor) voted to strike down the Missis-
sippi statute and uphold Roe and Casey
and wrote a joint dissent. They believe the
Constitution makes abortion an issue “off
limits to majority rule” They also warned
that other areas of “substantive due pro-
cess” (discussed below), including contra-
ception and same-sex marriage, might be
under threat.

o The Chief Justice voted to uphold the stat-
ute but wanted an incremental approach;
that is, not to overturn Roe and Casey
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entirely in this case because the Dobbs
case required the Court only to determine
the more limited question of whether the
15-week limit on abortion was constitu-
tional. He found that the viability standard
did not make sense, but he suggested that
the Court “leave for another day” whether
to overturn Roe.

o Five justices joined the opinion to uphold
the statute and overturn Roe. Justice Alito
wrote the decision joined by Justices
Thomas, Kavanaugh, Gorsuch, and Barrett.
They found that a right to abortion was not
“deeply rooted in our Nation’s history,” as
evidenced by the fact that when the 14th
Amendment was adopted, abortion was
a criminal offense in most states and not
a protected right in any state. In 2 lengthy
appendices, the Court reviewed the crimi-
nalization of abortion in the states in 1868
and in the territories that later became
states. Even when Roe was decided in 1973,
abortion was not “deeply rooted” because it
was not generally legal in the states. Justice
Kavanaugh joined this opinion and wrote
separately to emphasize that the major-
ity opinion does not outlaw abortion, but
rather leaves the issue to “the people and
their representatives.” He also emphasized
that the case did not overturn all of the sub-
stantive due process cases.

o Justice Thomas would have gone further
and abandoned “substantive due process”
completely.

The constitutional issue

The majority said that the issue before the
Court was not whether the law should permit
or prohibit abortions—that is a question for
the political branches. Rather, the question
was only whether the Constitution precludes
the political branches from allowing abor-
tions. There is no mention of abortion in the
Constitution and no specific reference to a
right to privacy that includes medical deci-
sions. A central constitutional question has
been to identify where exactly in the Consti-
tution the right to privacy resides. The Court
has generally used “substantive due process”
to locate privacy rights. The 14th Amendment
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provides, in part, that no state may “deprive
any person of life, liberty, or property, with-
out due process of law.” “Process” gener-
ally refers to procedural protections, but the
Court sometimes has used it to encompass
substantive rights (for example, privacy)—
hence, “substantive due process.”

Over the decades, the legitimacy of
substantive due process has remained
controversial. Justice Thomas called it an
“oxymoron” to turn “process” into substan-
tive rights. And its use has a somewhat check-
ered history. For nearly 50 years (1890-1937),
it was used to preclude states from protect-
ing employees (for example, hour and wage
laws violated “the right to contract”) and
was discredited. More recently the Court has
used substantive due process to protect con-
traception access, abortion, and same-sex
marriages.

A critical question is knowing what
rights substantive due process protects. The
Court sometimes has said that it protects
rights “deeply rooted in the Nation’s history
and traditions” and “implicit in the concept
of ordered liberty,” although in other cases
suggested a more ambiguous definition.® The
next constitutional question is how to state or
define the right to be protected. For example,
isit the right to intimately personal decisions,
bodily integrity, reproductive choice, abor-
tion, or late-term abortion? Some of those
may be deeply rooted in history and tradi-
tions (intimate decisions), and others not so
much (late-term abortion). Finally, a ques-
tion is whether a substantive right is defined
at the time the 14th Amendment was adopted
(1868) or now—is it a “living Constitution”
that, without much guidance, means what-
ever 5 justices believe at the moment, or is it
a Constitution grounded in the distant past?

The future of substantive due process
is uncertain following Dobbs. Although the
majority said it was not disclaiming substan-
tive due process, the dissent said it doubted
that claim because other rights are “part of the
same constitutional fabric” (substantive due
process). The Court might, in future cases,
find some other constitutional provision in
which to ground rights. The source of those
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Additional interesting cases in 2021-2022

Among the other important cases this Term, the Court made these determinations:

¢ Held that the 2nd Amendment, as applied to the states through the 14th Amendment, includes a general right
to carry a gun for self-defense outside the home." It struck down a New York law that required people to show a
special need to have and carry a gun.

e Determined that the US Environmental Protection Agency exceeded the authority Congress had granted it with a
“Clean Power Plan” that was intended to reduce carbon dioxide emissions.? It is up to Congress, not the agency, to
expand agency authority.

e Gave trial courts discretion in determining whether (and under what conditions) children in international custody
disputes must be returned to their home countries where there is a serious risk of harm to them.?

e Held that there is an implied right of action to sue medical providers for disability discrimination, but under the
Rehabilitation Act and the Affordable Care Act the damages do not include emotional harm.*

e Decided several “free exercise of religion” cases, and in each found the state had violated religious rights, holding
that: A state improperly prevented religious schools from being eligible for a state tuition grant system,? a coach
was wrongfully fired for kneeling in prayer following football games,® Boston denied free speech in allowing other
organizations to fly their flags but denying a Christian flag to be displayed,” and a state must permit prisoners to
have a spiritual advisor to be present and pray and touch them during their execution.®

¢ Held that the administration’s rescission of the “stay in Mexico” immigration policy was permitted
by existing statutes.®
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rights might be the 9th Amendment (in addi-  Obstetricians and Gynecologists (ACOG)

tion to the Constitution’s enumerated rights,
there are “others retained by the people”) or
another provision of the 14th (“No State shall
make or enforce any law which shall abridge
the privileges or immunities of citizens of the
United States...”). Each of these possibilities
has its problems, many of which are similar
to substantive due process, but they avoid the
“oxymoron” issue.

ObGyn briefs in the case

The medical profession filed several amicus
curiae briefs in the Dobbs case. (These are
“friends of the court” briefs filed by nonpar-
ties to the litigation. The purpose is to give a
court a perspective on the case not presented
by the parties.) The American College of
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took the lead in filing an amicus brief.” Nearly
2 dozen other medical organizations joined
the brief, including the American Academy of
Pediatrics, American College of Osteopathic
Obstetricians and Gynecologists, Ameri-
can Gynecological and Obstetrical Society,
American Society for Reproductive Medicine,
Council of University Chairs of Obstetrics and
Gynecology, North American Society for Pedi-
atric and Adolescent Gynecology, Society for
Academic Specialists in General Obstetrics and
Gynecology, Society of Gynecologic Oncology,
and Society of OB/GYN Hospitalists.

The brief argued that abortion is a
safe procedure, an abortion ban would
harm the health of pregnant patients, and
it would undermine the physician-patient
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relationship and interfere with patient auton-
omy. It also discussed the issue of fetal pain,®
telling the Court that “Every major medical
organization that has examined the issue
of fetal pain and peer-reviewed studies on
the matter have consistently concluded that
pre-viability abortion does not result in fetal
pain perception.”® The brief was cited in the
dissent for the fact that “About 18 percent of
pregnancies in this country end in abortion,
and about one-quarter of American women
will have an abortion before the age of 45.”*
The Court received a different view
from an amicus brief filed by the American
Association of Pro-Life Obstetricians and
Gynecologists.! It told the Court that abor-
tion, especially later-term, poses health
risks: the abortion process itself may injure
the woman, abortion puts women at risk for
future preterm births, later-term abortion
raises a woman’s risk of developing breast
cancer, and abortions (especially those later
in the pregnancy) are linked to a greater risk
of psychological harm.” The brief also noted
that 93% of obstetrician-gynecologists do
not perform abortions, and “abortion has
been deemed contrary to sound medicine for
thousands of years” (citing the Hippocratic
oath).”® The brief was not cited by the Court.
Many other medical and pro-life medi-
cal groups presented amicus briefs. A list of
and links to all the briefs is available on the
SCOTUSblog website at https://www.scotus
blog.com/case-files/cases/dobbs-v-jackson
-womens-health-organization/.

Ramifications

The Court decision does not make abortion
illegal but allows states (and possibly Con-
gress) to decide whether, when, and how
abortions may be performed. Some states
may ban most abortions (making it illegal to
have or to perform abortions). Thirteen states
had “trigger laws” to go into effect limiting
abortion if the Court permitted such limita-
tions. Most of those states were almost imme-
diately entangled in lawsuits challenging the
state laws. Some states, for example, have
privacy provisions in their state constitution
that state courts could interpret as allowing
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abortion, thereby voiding the state statutes
prohibiting abortion.

At least a few states have abortion laws
still on the books that were passed decades
ago (perhaps before Roe) and were never
repealed. Those laws may once again be
valid, although state courts might hold that
those statutes were repealed by Roe and must
be passed again to be valid. Some experts
anticipate that 28 states will eventually have
significant limitations on abortion.

The Guttmacher Institute maintains a
frequently updated table on the abortion laws
in each state.' According to one estimate, 29
states are hostile to abortion rights (or lean
that way), with about 40 million women aged
13 to 44 (58% of the United States) living in
states with some hostility to abortion.'® Con-
gress may pass some national abortion laws,
but that seems unlikely and there may be
some limits on its ability to control private
medical practice within states.

An additional legal issue will arise from
medication-induced abortions, generally
through the use of mifepristone and miso-
prostol. They now account for the majority of
abortions. These medications might be used
for abortion, up to about 9 weeks of preg-
nancy, in states prohibiting abortion. The
drugs once were available only with an in-
person visit, but now the US Food and Drug
Administration (FDA) permits mail-order
delivery. The potential exists, therefore, to
circumvent states’ prohibition on abortion
through mail-order postal shipments. The
FDA controls the licensing of pharmaceuti-
cals in interstate commerce, but not the prac-
tice of medicine within a state. Therefore the
ability of individuals (within a state) to pos-
sess or use drugs is unclear.

The abortion wars of the last 50 years
gave rise to state laws related to abortion,
including consent by minors, information to
parents, special informed consent, and facili-
ties requirements. If these laws were once
struck down because they were inconsistent
with Roe, but were never formally repealed,
they may now become legal requirements.

In the foreseeable future, abortion laws
generally will not be determined by federal
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Farewell to Justice Breyer and welcome to Justice Jackson

On January 27, 2022, Justice Stephen Breyer informed President Biden of his intention to retire from the Court at the
end of the Term. At age 84, he was the oldest member of the Court, but he continued to be among the most active of
the justices and seemed to relish the work of the Court. He had been under pressure from liberal groups to retire earlier
so a successor could be confirmed by a Democratic Senate. In many ways he was the Renaissance man of the Court:
he spoke fluent French, wrote books, and famously sprinkled his questions with complex and funny hypotheticals.

Justice Breyer was a law professor before becoming a judge and enjoyed presentations to many groups, from
children to law professors. He loved the Court and defended it—most recently against partisan attacks from both the
right and the left. In the decisions of the Court, he was one of the more liberal justices. He had, for example, indicated
that the death penalty is unconstitutional.

In his January retirement letter, he said that he would step down at the end of the Term if his replacement had
been appointed and confirmed. She had. The new justice had clerked for Justice Breyer in 1999-2000.

Ketanji Brown Jackson was nominated by President Biden on February 28, confirmed by the Senate on April 7 by
a 53-47 margin, and sworn in on June 30, 2022. Justice Jackson had previously been a federal district court judge and
on the Court of Appeals for the D.C. Circuit. She attended Harvard-Radcliffe College and received her law degree from
Harvard Law School. She worked as a criminal defense attorney and was active in the US Sentencing Commission.
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courts but by state law, generally legisla-
tures. In legislative hearings, town hall meet-
ings, and conversations with lawmakers,
ObGyns should engage the topic of abortion
with scientific expertise, reason, openness,
and humility. It will be impossible for the
profession to speak with a single voice, as the
briefs filed this Term demonstrate. Where
there are honest differences in science, the
reasons for the different interpretations
should be explainable to lay decision makers.
The profession, who are not being pseudo-
lobbyists, can contribute a great deal to the
rational consideration of this emotional topic.

What is a practitioner to do?

For many practitioners, the Dobbs decision
will have little effect because their state laws
are consistent with Roe, and the legislature
is not going to change the law. They may, of
course, see an influx of patients from other
states (that restrict abortion) seeking treat-
ment. At the other extreme, in some states,
most abortions will become prohibited. State
courts may ease the restrictions. In many
states, there will be an ongoing battle over
when abortion is legal and when it is not,
resulting in shifting laws and regulations.
Keeping up with the shifts that affect practice
will be a challenge.
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All states are likely to permit abortions
“to save the life of the mother” and many
will have a version of “to preserve the health
of the mother” Other exceptions may be
for pregnancy resulting from rape or incest
or in the case of serious fetal abnormality.
ObGyns, of course, will be called on to certify
that one of these exceptions exists. Deter-
mining that pregnancy resulted from rape or
incest, of course, can be challenging. Before
Roe, there was a cottage industry opining that
pregnancy seriously affected the health of the
mother, which often involved physical mani-
festations of mental health. ObGyns in some
states may be asked once again to make such
determinations.

Laws not directly related to abortions
will, in some states, be changed as a way of
discouraging abortion. For example, child
abuse reporting laws may be modified to
require reporting of any known or suspected
abortion or attempted abortion, and medi-
cal licensing standards may make it a viola-
tion to participate in or facilitate abortion
in any way.

Particularly in states where the rules keep
shifting, practitioners must keep up with the
current law. Professional organizations can
help with that, but there is no substitute for
practitioners having an ongoing professional
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relationship with an attorney who has exper-
tise in health law.

Other abortion decisions this Term

In other abortion decisions this Term, the
Court refused to suspend a Texas law that
prohibited abortions after a fetal heartbeat
could be detected.'® The law has remarkable
enforcement mechanisms that preclude state
officers from enforcing it; instead, it creates
what amounts to a private attorney general
(PAG) provision that allows private citizens
to file suit against anyone performing or
assisting in performing abortions. This PAG
made pre-enforcement challenges to the law
difficult."”

In a Kentucky case, the Court allowed
the Kentucky attorney general to intervene
in a case that challenged a Kentucky law that
prohibits physicians from using dilation and
evacuation procedures to end second-tri-
mester pregnancies.'®

Criminal convictions for
physicians’ overprescription of
controlled substances

Perhaps the least sympathetic of the phy-
sicians involved with the Court this Term
were the 2 in Ruan v U.S." Their trials indi-
cate that Dr. Ruan’s clinic issued more than
300,000 controlled substance prescriptions
over 4 years and was one of the most frequent
prescribers of fentanyl. Dr. Kahn prescribed
controlled substances without an examina-
tion, falsified notes, and sold controlled sub-
stances for cash and guns.”

Both physicians were convicted of
“knowingly or intentionally” dispensing a
controlled substance without authoriza-
tion.”? They were authorized to prescribe
drugs, but only “for a legitimate medical
purpose.’” Appeals to their respective Cir-
cuit courts confirmed their convictions. The
Supreme Court, however, held that to convict
them, the government must prove that they
knowingly or intentionally acted in an unau-
thorized manner. That proof can be by cir-
cumstantial evidence, but it must be beyond
areasonable doubt.
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Health care reimbursement
Hospitals won one and lost one Medicare-
Medicaid reimbursement case that involved
payments for low-income patients.

In the loss, the Court held that the US
Department of Health and Human Ser-
vices (HHS) properly calculated the dis-
proportionate share adjustments (DSH), or
Medicare fraction,® that provides a supple-
mental payment for hospitals with a large
proportion of low-income patients. The
lower DSH payments calculated by HHS were
upheld, thereby reducing the number of hos-
pitals receiving DSH payments and decreas-
ing the amounts others will receive.

The win involved payments for pre-
scription drugs that hospitals provide to
outpatients in safety-net hospitals.* HHS
determined that it was overpaying hospitals
for drugs and cut the reimbursement rate.
The Court held that before HHS can change
the drug rate, it must conduct a survey of hos-
pitals regarding actual costs. It had not done
that, so the rate reduction was not permitted
by the law.

An accidental disincentive

to (some) malpractice suits
Medicaid requires states to obtain part of a
tort recovery that recipients obtain if Med-
icaid is covering medical expenses related
to their injuries. In implementing thatlaw, a
state may provide a disincentive for injured
beneficiaries to file malpractice cases. At
issue was a Florida law that provided the
Medicaid state would take 37.5% of the
beneficiary’s total tort recovery (being one-
half of the recovery after deducting 25% for
attorney’s fees and costs). In a 7-2 decision,
the Court upheld the Florida law.*

The disincentive to filing a lawsuit is that
the state is taking 37.5%, plus contingency fee
attorneys will typically take 33.3% (and there
will be some fees). This is especially true
when there is a state cap on noneconomic
damages. In the case the Court decided, the
plaintiff received a settlement of $850,000.
If we assume a typical contingency fee, less
the state’s Medicaid claim of $300,000, the
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plaintiff possibly received $266,667. That is
not trivial, butit is only 31% of the settlement.

The Medicaid expectation of reimburse-
ment and the Florida approach, however,
impose heavy burdens on severely injured
beneficiaries. The plaintiff had catastrophic
injuries and was in a vegetative state. There
are some things Medicaid does not pay for,
as well as nonmedical expenses. The amount
left for such expenses is likely well below
what the family will need.

COVID-19 vaccinations

Had it not been for the abortion decisions,
2021-2022 might have been “the COVID Term”
Two of the most anticipated decisions involved
mandatory vaccinations (or masking/testing
instead). The question in each of these cases
was whether Congress had authorized 2 federal
agencies to issue the emergency regulations
requiring vaccination. Emergency regulations
areheld tohigherstandardsbecausetheybypass
the usual protections of the Administrative
Procedure Act.

One case involved a regulation issued by
the Occupational Safety and Health Admin-
istration (OSHA) that employers (with more
than 100 employees) must require their
employees to be vaccinated. In a 6-3 deci-
sion, the Court held that OSHA did not have
the authority to enforce this as an emergency
regulation. The other case was a regulation
issued by HHS that health care institutions
receiving Medicare and Medicaid funding
must require all staff to be vaccinated.?® In
a 5-4 decision, the Court upheld this emer-
gency regulation because of the very broad
authority Congress had given HHS to ensure
the safety of patients and the quality of Medi-
care- and Medicaid-funded programs.*

In another case, in the shadow docket
(orders and opinions in cases without full
arguments), the Court struck down the Cen-
ters for Disease Control and Prevention’s
eviction moratorium.?® The Court said the
government claimed “a breathtaking amount
of authority” that Congress did not intend. In
other shadow docket cases, the Court refused
to hold unconstitutional state laws that
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require COVID-19 vaccination but did not
have religious exemptions.?

Analysis of this Term

It was an extraordinary Term. The Court
decided 66 cases (excluding most cases in the
shadow docket), a low number historically.
Not only were there many seminal cases but
also the Court appears to be shifting toward a
new direction. That direction may be oriented
more toward the original understanding of
the words of the Constitution and statutes
and less toward policy; Congress rather than
administrative agencies; racial nondiscrimi-
nation rather than preferences; and the free
exercise rather than the establishment of reli-
gion. Whether there is such a shift or not, of
course, only time will tell.

Chief Justice Roberts and Justice Kavana-
ugh were in the majority most often (95% of the
cases), followed by Justices Barrett (90%), Alito
(85%), Thomas (80%), and Gorsuch (75%). Jus-
tices Kagan (69%) and Breyer (68%) were not
far behind. Justice Sotomayor was in the major-
ity 58%. The Court was unanimous 29% of the
time, well below the decade average (43%), and
6-3 accounted for 30% of the decisions.

A major, potentially scarring, event this
Term was the leak of an early draft of the
majority opinion in Dobbs. Although leaks
have occurred before, the early leak of an opin-
ion was unprecedented. It will almost inevita-
bly change the openness and candor within
the Court and the justices’ clerks. Although
not unprecedented, the attempt on the life of
Justice Kavanaugh and the organized efforts to
harass somejustices in their homes are likely to
have lasting impact. Almost certainly it means
that justices and their families will have con-
stant security and their movements and con-
nection with the general public will become
less frequent, which is sad for the justices and
our democracy.

Looking toward the next Term

When the Court next convenes, Justice Ket-
anji Brown Jackson will take her seat on the
left end of the Court (the traditional seat for

CONTINUED ON PAGE 48
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a new justice, not a commentary on judicial
philosophy). The Court has already taken
many cases, including issues about uni-
versity affirmative action programs, web
designers and same-sex couples, redistrict-
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