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ABSTRACT

Objective: To review established approaches to disclosure
and resolution following adverse medical outcomes
and highlight barriers that may hinder universal
implementation of effective disclosure/resolution
practices.

Methods: An overview of established approaches to
disclosure and resolution of adverse medical outcomes
is presented.

Results: Clinicians must be equipped to manage situations
where adverse medical outcomes occur even though
the care provided was reasonable, within the standard,
as well as in situations where preventable problems
in the care provided were likely the cause of patient
harm. Established approaches that have proven useful
for investigating, disclosing, and resolving situations,
captured in the acronyms AIDR, ALEE, and TEAM, can
assist clinicians in the disclosure and ultimate resolution
of these 2 types of situations.

Conclusion: Health care organizations with a solid
commitment and a reliable structure for ensuring
adherence to full disclosure and fair resolution of
adverse outcomes have demonstrated sustainable
progress in ethically and effectively resolving situations
where patients are harmed by medical care.

Keywords: safety; medical error; adverse outcomes;
resolution; communication.

uch has been learned over the 20 years since
the Institute of Medicine’s (IOM) report To Err Is
Human' was published. At the time it was pub-
lished, the IOM report made it clear that only a minority
of preventable patient harms were being acknowledged,
investigated, and reported. In the face of adverse out-
comes “dissemble, deny, and defend” was a common
strategy of many clinicians, institutions, and liability carri-

ers.? The health care system appeared to place a priority
on protecting itself from reputational and financial harm
over the rights of injured patients to be given an accurate
understanding of what had happened in their care and to
pursue restitution, if appropriate.®*®

The emerging quality improvement movement was
accompanied by calls for increased patient advocacy.
This included the goal of greater transparency and more
timely and equitable resolutions with patients who have
been harmed by problems in care. Health care systems
pressed for confidentiality protections in exchange for
increased focus on quality improvement.® Applying med-
ical ethics of autonomy, no-maleficence, beneficence,
and justice initially took a backseat, as risk management
was given priority.” Insurance carriers have no ethical ob-
ligation, and a clear disincentive, to assure that harmed
patients are fully informed and offered restitution. Some
self-insured health systems, however, began experiment-
ing with more proactive and transparent approaches
to disclosure and resolution. In contrast to the often-
reported fear of a liability explosion, they reported re-
duced claims and suits, shorter time to resolution, and re-
duced overall financial cost,®"° providing some evidence
that perhaps greater openness could work after all.

But for providers and staff to allow transparency and
candor to become the norm, institutions needed to create
a more “just culture” for managing errors. Individual im-
pairment or willful disregard of safe practice would need
to be handled differently from the slips and lapses that
more often contributed to preventable harm." For ex-
ample, the nurse who was inadequately oriented to the
equipment on an unfamiliar unit where she was asked to
work a double shift due to a staffing shortage should not
be held as accountable as an employee who knowingly
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violated agreed upon safe practices, even though patient
harm resulted in each situation. It became clear that
patient harm was usually the result of multiple factors in-
volving individuals, communication, procedures, systems,
and equipment. Blaming and disciplining individuals at the
sharp end would not reliably reduce adverse outcomes.

Since the 1999 IOM report, we have developed gener-
al agreement on best practices for investigating, disclos-
ing, and resolving situations where patients are harmed by
medical care.’?'® This article reviews the perspectives and
practices that appear necessary for effective disclosure
and resolution after an adverse outcome and highlights
barriers to reliably enacting them in practice.

Elements of Effective Disclosure

Effective disclosure to patients and families hinges on
determining and providing an accurate understanding of
what happened in the patient’s care. It should be the care
providers’ and their institution’s responsibility to determine
causation and disclose it. This should not require only the
most upset patients and families initiating a legal process
taking 3 years or more to complete. The most consequen-
tial question must be answered, “Was the care provided
reasonable?” That is, was everything done within the stan-
dard, as would have been expected by similarly trained
clinicians with the information and resources available at
that time? It follows that if care was reasonable, then the
adverse outcome could not normally have been prevented,
no correction in care processes is called for, and no finan-
cial compensation is required. If the care review reveals
deficiencies in care that were linked to patient harm, then
achieving a satisfying resolution would be more complex
and difficult.”® First, individuals would have to accept that
they have contributed to patient harm, itself an often-con-
tentious process and psychologically devastating realiza-
tion. Then they must have this difficult conversation with
patient and family, creating liability risk for themselves in
the process. They must commit to correcting the problems
that contributed to the harm. They must facilitate, rather
than obstruct, a path to a restitution that addresses the
medical, practical, and financial harms that have resulted.
Given the challenges inherent to disclosure and resolution,
it is no wonder that dissembling, denying, and defending
was the common practice for the preceding decades.*
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Disclosure and Resolution Pathways

| was the co-developer of an approach to disclosure and
resolution which is now widely accepted and that has been
taught across the United States and Canada to more than
50,000 health care providers and administrators over 18
years.'®'® We learned that resolving adverse medical out-
comes is a 4-part process (anticipate, investigate, disclose,
resolve [AIDR]). Most adverse or simply disappointing out-
comes occur despite reasonable care (eg, due to biologi-
cal variability, the imprecision of the science and limitations
and risks of the procedures). The minority of harms are
associated with deficiencies in the care (ie, unreasonable
care). We need to equip ourselves to manage both situa-
tions effectively. The approach we developed can be cap-
tured in 3 acronyms: AIDR, ALEE, and TEAM,

AIDR

This acronym encapsulates the overview guidance for cli-
nicians after an adverse event or outcome, regardless of
the cause.

Anticipate the thoughts and feelings of the harmed/
disappointed patient and family and reach out immedi-
ately with an expression of sympathy.

Investigate sufficiently to address questions about
most likely causation and do not conjecture prior to in-
vestigation. Ask for patience—“You deserve more than
a guess”—and keep in regular contact to reinforce the
promise that there will be a full reporting when the review
is complete.

Disclose (in a planned and coordinated manner) what
has been learned in the investigation.

Resolve the situation with the patient and family con-
sistent with our ethical principles.

If our failure caused the harm (care unreasonable/
breached the standard), then working toward a fair res-
titution and taking corrective actions are appropriate. If
the care was found to have been reasonable, then com-
pensation would not be offered and corrective action is
unwarranted. The organization would defend reasonable
care if a claim was still pursued.

This process involves ethical clarity, emotional intelli-
gence, and discipline. Clinicians must first acknowledge
that a disappointing outcome or event has occurred.
Clinicians involved in the care, usually led by the attending



provider, then immediately reach out to the patient and
family with sympathy, a plan of care to address the med-
ical issues, and the promise to investigate and follow-up
with the patient and family when the harm and its causes
are more clearly determined. To disclose simply means to
provide an accurate understanding (ie, the understanding
determined by the investigation we conducted) of what
happened, its causes, and consequences. Depending on
the extent of the harm and the complexity and time need-
ed for the investigation, a “coach” or “disclosure coordi-
nator” who has advanced training in managing these sit-
uations is brought in to guide the process. The disclosure
coach/coordinator provides a consistent and steady hand
throughout the process of investigation, disclosure, and
ultimately resolution with patient and family. Patients and
families often move across settings during the time of the
AIDR process, and it is easy to lose track of them unless
someone is following the entire process until resolved.

ALEE

When the investigation of an adverse/disappointing out-
come determines the care was reasonable and therefore
the adverse outcome could not have been prevented, we
use the ALEE pathway to guide the disclosure conversa-
tion (Step 3 in AIDR) with the patient and family:

Anticipate. What are the questions, thoughts, and
feelings we would expect the patient and family will have?
On this track, there is nothing to apologize for since the
care was reasonable, yet expressing compassion and
sympathy for the patient’s experience is essential. “l/we
really sympathize with how differently this has turned out
than we had hoped.”

Listen. Invite and listen for their questions and con-
cemns, how they are seeing the situation, and where
and what they are finding most upsetting and in need of
explanation.

Empathize. There are 2 kinds of empathy required
here. Cognitive empathy means showing that we un-
derstand their thinking from their perspective, separate
from whether we fully agree. Emotional empathy involves
demonstrating that their emotions are understandable
given the situation, even if those emotions are painful for
clinicians to experience. Listening in step 2 is how we
learned their perspective and emotions. Now we can
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show accurate empathy: I/we can understand how up-
setting it is to be facing another set of procedures to treat
the unfortunate complications from your last surgery.

Explain. Even when care is reasonable, questions and
perhaps suspicions are to be expected. Listening and
empathizing sets us up to focus our explanations on the
patient’s and family’s key questions with a level of thought-
fulness and transparency that conveys credibility. We
should not assume, however, that they have accepted our
explanation. Instead, solicit their reactions and unresolved
questions as part of the disclosure discussion. It is normal
for additional concerns to emerge in the days after the
disclosure discussion, and we should be ready to address
these concerns until resolved. In some instances, the pa-
tient and family will not be satisfied and it may be helpful to
offer an independent review of the care. If the unresolved
patient and family engages an attorney, that will be the first
step taken anyway. Proactively offering an independent re-
view signals confidence in your objectivity and sensitivity to
the importance of fairness for the patient and family: Your
questions and concerns are completely normal in light of
the disappointing experience you have had. Let me see if
I/we can address those now to your satisfaction.

TEAM
If the investigation determines that aspects of the care
were unreasonable (breached the standard) and the ad-
verse outcome/harm was related to the deficiencies in
the care, then we use the TEAM pathway to disclose and
resolve the situation with the patient and family

Truthful and Transparent and Teamwork. \We
should be offering our most accurate understanding of
how the adverse outcome occurred, with sufficient depth
and clarity that the patient and family can see how we
reached that conclusion. In straightforward situations
involving minor harm (eg, an allergic reaction to a med-
ication that the clinician overlooked and that resulted in
an urgent care center visit), a very limited investigation
may clarify the situation sufficiently that the prescribing
provider, accompanied by an office or staff nurse as sup-
port and witness, may be able to complete an effective
disclosure in a single discussion, and simply writing off a
bill or arranging to reimburse the urgent care center visit
cost may satisfy the affected patient.
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In more complex situations involving greater harm, a
number of people must be involved to accomplish TEAM
tasks: to offer an explanation, to answer questions, to
make apologies, to explain changes intended to reduce
the chance of harm to others in the future, and to work
through any restitution that may be appropriate. Appoint-
ing a disclosure coach/coordinator/facilitator who has
had extended training in the disclosure process can help
guide these more complex situations. Risk management,
insurance carriers, and legal counsel should be aware
and advising throughout the process and participating
directly in meetings with the patient and family, as appro-
priate. Since on the TEAM track we are admitting liability,
offering a path to financial restitution may be warranted
and the disclosure process may trigger reporting re-
quirements with regulatory as well as human resource
implications.

The patient and family may want to include other
people on their “team” as well. Since complex disclosure
meetings need to be carefully planned in advance, we
should clarify who will be attending from the health care
side and who the family intends to involve. We should an-
ticipate potential requests and questions such as: Would
it be OK to record this meeting? Can we ask our attorney
to attend? Who are all these people and why are they in
this meeting? (We should introduce all team members
and clarify how their involvement is necessary to help
reach the most satisfying resolution for all involved.)

Empathize. Admitting that deficient aspects in the
care contributed to the harm will trigger thoughts, emo-
tions, and expectations for the patient and family. Em-
pathizing involves seeing the whole situation from their
perspective and acknowledging their emotions as under-
standable. Empathizing is not the same as fully agreeing
with the patient’s and family’s perspective, but we will not
be able to effectively address concerns and expectations
that we have not understood. Organizations should have
supports in place for staff who are involved in these
difficult situations. Nonetheless, we must prioritize the
patient’s and family’s feelings in a disclosure meeting.

Apologize and be Accountable. This calls for both
expressions of sympathy as well as a genuine apology for
having caused harm by failure in some aspect of care: We
are very sorry you are going through this difficult situation.
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We are especially sorry to tell you that we now recognize
that problems in the care we provided are the most likely
cause of this harm. Would this be a good time to explain
what we learned?

Having the responsible clinicians present increases
the chances of achieving the most complete resolution
in a single planned and well facilitated meeting. The
tasks for that meeting include: offering an explanation
that reveals the problems in care that contributed to
the adverse outcome, making sincere apologies, and
explaining changes to reduce chance of harm to others.
The disclosure coach can work with individuals to help
them understand how and why their involvement can
be important and to help staff members become ready
to participate constructively in the disclosure meeting.
When individuals appear unable or unwilling to contribute
constructively, a plan is needed for how their part can be
replaced (eg, a charge nurse or department chair might
need to step in to explain and apologize for the care of
a subordinate). Managers/administrators can explain
contributory factors for what may at first appear to have
been simply individual negligence. Administrators can
describe the actions that the organization is taking to
correct problems that contributed to the patient harm:
As nursing executive, it is my responsibility to see that all
our staff have been adequately trained on the equipment
we are asking them to use. We now recognize that the
nurse’s lack of familiarity with that equipment contributed
to the harm you experienced and | am very sorry for that.
It is my responsibility to get that problem corrected, and
we are already taking steps to assure that. Patients and
families often have ideas for improving care processes
and appreciate being invited to share these ideas as a
service to future patients.

Manage until resolved. On the “care unreasonable”
track, we must signal openness to helping with the pa-
tient’s and family’s immediate and longer-term needs, as
well as their expectations about financial and other forms
of restitution. Someone should be in the meeting who
can describe the next steps in working towards a fair
restitution and how that process will take place follow-
ing the conclusion of the disclosure meeting. The close
involvement of risk and claims professionals throughout
the process of investigation through to the disclosure



discussion itself will assure a more satisfactory handoff to
questions about around financial compensation

Psychological Barriers to Implementation

of Disclosure Pathways

Many organizations and researchers agree that disclosure
and resolution pathways as just described are the most
ethical and effective ways for all parties to resolve these
painful situations. So why isn’t this approach universally
practiced? In concluding this article, it may be helpful to
point out some of the human dynamics that make reso-
lution more difficult and how they might be addressed.

A key issue is the “urge to self-preservation.” Health
care organizations have often been accused of disclos-
ing only what they cannot hide. We have repeatedly
observed how individuals and organizations are often
initially motivated to do whatever is needed to protect
themselves, even when those behaviors are frankly de-
ceptive. This is almost to be expected. By age 4 children
have learned to use deception as a defensive strategy
when confronted with misbehavior. Research shows that
children and adults continue the strategy to escape cen-
sure or punishment and simply get better at hiding their
tracks.'® Because people want to preserve their image as
ethical individuals, they have also learned to rationalize/
justify this deception as necessary for self-preservation
(“My dad would have killed me,” “I will lose my license,”
“It is not fair that | take the blame when others have done
the same thing and gotten away with it.”). Imagining the
most extreme, and therefore “unfair” consequences,
helps justify the individual’s use of dissembling and frank
deception in order to avoid them. Clinicians and organiza-
tions may convince themselves that they are the victims
entitled to protection rather than the injured patient. Pa-
tients and families often accept explanations that are less
than candid, as doctors and nurses remain among the
most trusted of professionals. Sufficiently understanding
the complexities of the care is beyond the capability of
most lay people. Successfully challenging the clinician’s
or institution’s exculpatory explanation for an adverse out-
come is very difficult, even though many clinicians believe
that the tort system is stacked against them.

As a result, even the most sensible of best practices,
toolkits, and trainings will not make full disclosure and
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fair resolution of adverse outcomes more likely without a
counterweight of solid ethical commitment and a reliable
structure for ensuring adherence. Sustainable progress
has been demonstrated in those institutions®'®" where:
(1) institutional values and ethics around disclosure were
elevated above self-protection, (2) efficient processes for
recognizing and objectively reviewing care involving an
adverse outcome were developed and followed, (3) sal-
aried and institutionally insured staff and providers were
required to participate in and accept a fair path to resolu-
tion in the context of a just culture, and (4) the institution
was able to deliver on any commitments (eg, financial,
corrective actions) it has made. Conversely, disclosure
and resolution programs have struggled in the follow-
ing situations: where values and ethics are not clarified
and made primary; where the processes for reviewing
adverse outcomes are slow, inconsistent, and open to
political interference; where independent providers have
latitude to insist on self-protective behaviors; and where
liability carriers who place highest priority on avoiding
financial exposure are involved.

Conclusion

The challenge of effectively disclosing and resolving ad-
verse medical outcomes will continue to be most formi-
dable for health care systems with independent medical
staffs with separate liability carriers. Can these systems
get a firm consensus on the ethics that are paramount in
disclosure situations? Can they create care review sys-
tems that are efficient and objective and reach conclu-
sions that are binding on those involved? Are they willing
to provide explanations to patients and families regardless
of the consequences to themselves? Can they coordinate
an efficient path to financial and other forms of restitution
in those situations where problems in the care contributed
to the patient being harmed? And can they enforce these
practices despite the self-concerns of all the involved par-
ties? The good news is we now know how to disclose and
resolve adverse medical outcomes with patients and fam-
lies in a way that is fair to providers, staff, and institutions
and will not break the bank. For health care organizations,
implementing effective disclosure and resolution practic-
es starts with a commitment to both build consensus for
this process and consistently enforce it.
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