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This article discusses the physician’s obligations in record-keeping and 
current judicial attitude towards the patient’s medical record. Physi­
cians are required, both medically and legally, to maintain a current, 
adequate record for each patient. This establishes the physician’s con­
tinuity of care, but it also requires his vigilance and diligence through 
constant review and surveillance. In the past, the record was exclusive­
ly the property of the health care provider. Of late, jurisdictions are 
decreeing that the health care provider has an absolute right to posses­
sion and ownership of the original record only, and the right to the 
information in the record belongs absolutely to the patient. The physi­
cian is liable for the proper maintenance, custody, and storage of the 
record for the required statutory period. Although the patient can 
customarily obtain his record by court order, the courts have also 
recognized the concept of professional discretion under which a physi­
cian may deny the patient access to his medical record if in the physi­
cian’s judgment he believes it would be to the patient’s detriment.

Any discussion of medical records 
mandates the recognition that a medi­
cal record has the potential of be­
coming a legal document as well. In 
recent years, the medical record of the 
patient in a hospital, clinic, or physi­
cian’s office has become essential to 
the resolution of issues in nearly every 
branch of the law — malpractice, per­
sonal injury, workmen’s compensa­
tion, and others. It has been estimated 
that medical evidence plays a part in 
about three quarters of all civil cases
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and in about one quarter of criminal 
cases brought to suit.1

With that in mind, the physician is 
best advised to remember that a prop­
erly kept medical record may serve as 
his best friend and witness. If not 
properly maintained, the record may 
turn out to be his worst enemy.2' 5 
This is particularly true if the record 
has not been appropriately and ade­
quately developed, accurately main­
tained, and reviewed so that it is al­
ways up-to-date. Corrections, addi­
tions, and deletions should be properly 
recorded. Once the record has been 
made, there should not be any remov­
al, tampering, or substitutions at­
tempted. There should never be any 
attempt to improve legibility of the 
original entry. All record changes are 
best made in chronological sequence 
with an adequate explanation regard­
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ing the change and without any altera­
tion of the original entry.6 Poorly 
kept or inadequate records may be 
considered a breach of the accepted 
standard of medical care. They certain­
ly would be a factor in any malprac­
tice case.1

Human Elements in Medical 
Record-Keeping

The physician has always believed 
that he has absolute and complete 
ownership of the patient’s record. Re­
gardless of whether or not one agrees 
with this point of view, there are ex­
planations for this philosophy. These 
involve the human aspects of record­
keeping. As an outgrowth of the moral 
and ethical aspects of the physician’s 
professional responsibility to the pa­
tient, many physicians have developed 
a paternalistic attitude toward their
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patients and consider the record of the 
patient their personal diary.

This is frequently reflected in the 
notes that the physician writes on the 
patient’s chart. It is not unusual for 
the physician to record his purely per­
sonal views, thoughts, and ideas re­
garding the patient. These remarks are 
not always relevant or pertinent to the 
medical diagnosis and treatment. Obvi­
ously, this type of note does not repre­
sent scientific, objective, and descrip­
tive observations of the patient. The 
physician usually does not even want 
the patient to be aware of these per­
sonal comments, and they may later 
prove embarrassing, at the very least. 
However, this type of note is made in 
the belief that it will remain the secret 
of the physician and he never contem­
plates that it will be revealed. In the 
past, it has been possible for the physi­
cian to protect this type of remark 
from becoming available to the patient 
by interposing the legal doctrine of 
ownership of the record.

Another human element involved in 
record-keeping is that many physicians 
resent the requirement to keep de­
tailed records. They consider it a chore 
and an imposition on their time. This 
feeling is often reflected, undoubtedly 
unconsciously, in the type of note that 
the physician writes on his patients’ 
charts. It reflects his annoyance, re­
sentment, and hostility to the imposed 
requirement of record-keeping. The 
physician does this despite the fact 
that he recognizes the need for medi­
cal records. Since the physician consid­
ers the records inviolate, he believes he 
may make such notes with impunity.

Still another problem with medical 
records in the hospital is the frustra­
tion of the attending physician in his 
dealings with the house staff. Similar­
ly, the house staff sometimes finds it­
self at odds with the attending physi­
cians. These feelings, unfortunately, 
find themselves expressed in the notes 
written by the attending physician 
and/or the house staff. These notes lat­
er come back to haunt one or both of 
the parties when the records see the 
light of day, particularly in a legal pro­
ceeding.

The physician obviously does not 
want the patient to know or be aware 
of his personal thoughts and intimate 
observations. In order to keep these re­
marks private and secret, the physician 
claims the disclosure may be detrimen­
tal or incomprehensible to the patient.

Furthermore, the physician asserts 
that if the information is made avail­
able to the patient without his supervi­
sion, it may prove irreparably harmful. 
In truth, the physician should never re­
cord his personal feelings about the pa­
tient or about the house staff. If only 
the necessary medical facts are record­
ed, this problem will not arise and hol­
low excuses will not be necessary.

Physicians are also concerned with 
the legal hazards inherent in their daily 
recording of impressions, and differen­
tial and changing diagnoses. They are 
concerned with the legal perils should 
the contents of the record become 
known to the patient at a later date. 
They believe this may give the patient 
ammunition for a malpractice action. 
Therefore, even disregarding the ques­
tion of ownership, they believe they 
should not be required to expose 
themselves to potential legal hazards 
inherent in the nature of medical re­
cord-keeping. Since records must be 
kept, the physician believes the only 
way to avoid this problem is to deny 
the patient access to the records. Some 
courts have upheld this contention in 
denying the patient access to his re­
cords.7' 1 3

The physician frequently objects to 
making the record available to the pa­
tient because he believes that patients 
are not adequately informed medically 
and will not understand, or may even 
misunderstand, the contents of the re­
cord. Present day realities are that 
many patients are capable of under­
standing their medical problems, par­
ticularly with proper, adequate, and 
appropriate explanation. This is the re­
sult of greater educational opportuni­
ties, mass communications (television, 
radio , newspapers, magazines and 
books), and urbanization of our soci­
ety. This is the rationale for the legal 
doctrine of “informed consent” which 
the courts are insisting exists between 
physician and patient. People today 
are knowledgeable, sophisticated, and 
capable of understanding medical mat­
ters.

In those rare instances where the 
knowledge of the medical facts may be 
detrimental to the patient, the courts 
generally have recognized the doctrine 
of “professional discretion or privi­
lege” and will not hold the physician 
liable for failing to record the specific 
information which he believes may be 
detrimental to the patient, providing 
he records this judgment as to his pro­

fessional discretion appropriately 
the chart.

Legal Status of the Medical Record

In recent years, the legal status of 
medical records has changed, as evi­
denced by court decisions and legisla­
tive enactment of statutes making re­
cords available to the patient.14

In the past, patients’ medical re­
cords made by physicians in their of­
fices, hospitals, or other health care fa­
cilities during the course of examina­
tion and treatment were considered 
the property of the health care pro­
vider -  physician, hospital or clin­
ic.7' 13 An analysis of the cases and 
decisions involving ownership of pa­
tients’ medical records reveals that, in 
the past, almost all were decided on 
the basis of strict and narrow interpre­
tations of the rules of personal proper­
ty. Consequently, the ownership of 
the patients’ records had been adjudi­
cated to reside in the health care pro­
vider who was the owner of the per­
sonal property that included the pa­
per, x-ray film, ECG paper, etc.12'16

Undoubtedly the courts were prin­
cipally concerned with the protection 
of the record and the interests of the 
physician. Copying a record in former 
days was a chore and a burden, as well 
as a possible source of errors. The de­
velopm ent of photocopying tech­
niques has changed this. Photocopying 
has eliminated the administrative and 
mechanical impediments which have 
made it difficult for the patient or the 
attorney to obtain medical records.

Until recently there had been no at­
tempt to differentiate between the 
physician’s ownership and possession 
of the record, based on his ownership 
of the personal property, and the pa­
tient’s ownership of the information 
therein. There was no consideration of 
the patient’s property interests in the 
contents of the records. Therefore, the 
courts ruled that the patient had no 
right to his records. He could not even 
legally compel the transfer of the 
records to the patient’s succeeding 
physicians.8’9 The courts even noted 
that it was important to the physician 
that he retain possession of the pa­
tient’s records as part of his medical 
management and as a possible defense 
in the event of a malpractice suit.7

In the earlier decisions, the courts 
decreed that the payment of fees to 
the health care provider by the patient
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represented payment only for the pro­
fessional services rendered. The pay- 
ment of these fees did not include any 
rights of ownership or possession of 
the original records.7,9 They ruled that 
the patient had paid only for the pro­
fessional services and not the physical 
materials. Actually, it appears that 
there may have been a continuing mis­
interpretation or misunderstanding of 
the court decisions. A closer examina­
tion and an analysis of these decisions 
reveals that no mention was made of 
the ownership of the information on 
the records, merely the physical pos­
session of the personal property be­
longing to the physician.1 7

As to hospital records, the hospital 
almost always required the attending 
physician’s approval and consent be­
fore they would release the records to 
the patient, based on the belief that 
the records were the physician’s prop­
erty and the hospital was merely the 
custodian. Although patients have suc­
ceeded in preventing the destruction 
of their medical records,8 they were 
not permitted to have physical posses­
sion of the records, nor even to inspect 
or copy them. The patient could not 
compel their being made available to 
him except under limited circum­
stances involving litigation in which 
the records were necessary. This was 
merely the extension of the rule that 
hospital records were -always available 
by means of subpoena by either liti­
gant, whether the attending physician 
consented or not. Actually the patient 
could acquire a copy of his records by 
subpoena.14

The underlying problem was that a 
suit had to be filed before the subpoe­
na could be obtained. From a practical 
point of view, therefore, the filing of 
the suit for the purpose of obtaining 
the medical records by subpoena could 
be avoided if the records were volun­
tarily offered to the patient’s attorney 
for review. This, in fact, often obvi­
ated continuation of the action when 
the records were made available. In 
other situations, it led to a continua­
tion of the lawsuit because it was al­
ready started.1 7

In more recent decisions the courts 
have departed from the earlier philoso­
phy vesting absolute ownership of the 
patient’s record in the physician.17' 31 
They have decreed that although the 
health care provider has an absolute 
right to possession of the original re­
cord, at the same time, the patient has
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an absolute right to the information 
and is therefore entitled to a copy of 
his hospital record.17 This privilege is 
even extended to the next of kin in 
the event of the death of the patient. 
This right to examine the record ex­
tends to the patient’s succeeding 
physician or attorney or other repre­
sentative.1 8,19 Furthermore, the re­
fusal of the physician to make the re­
cords available to the persons entitled 
to access to them constitutes fraudu­
lent concealment and suspends the 
running of the statute of limitations 
regarding the viability of the claim and 
cause of action.19 No longer is the 
consent of the attending physician re­
quired for the release of the medical 
records to the patient or his represen­
tative by the hospital. As a matter of 
law, any direction by the physician 
that the record not be released should 
not be honored by the hospital.

The rationale of the courts in ren­
dering these recent decisions and es­
tablishing these new precedents regard­
ing the patient’s access to his records 
has been that hospitals and other 
health care providers maintain records 
for the benefit of the patient as well as 
for the hospital and the physician. 
They are an essential and fundamental 
part of the contractual relationship be­
tween the hospital and the patient. 
The patient’s interest in and right to 
his hospital record is declared to be 
superior to that of either the hospital 
or the physician. The courts have held 
that the keeper of hospital records is 
only the custodian and not the owner 
of the information constituting the pa­
tient’s medical record. Further, the pa­
tient has a property right in the infor­
mation appearing or portrayed in the 
records.1 3

The rule is the same when it in­
volves the record of a patient and a 
private physician. The fiduciary rela­
tionship and the right of the patient to 
a full and frank disclosure of all the 
facts relating to his physical condition 
vests the patient with exclusive control 
over the information in his records. 
This includes the review of his medical 
records by third parties, such as other 
health care providers, attorneys, other 
representatives, and insurance compa­
nies.23

When a physician acts as the em­
ployee of another, such as a hospital 
or clinic, his examination or treatment 
records usually become the property 
of the employer in the absence of an
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agreement to the contrary.32 This is 
predicated on the employer-employee 
relationship. Any request for the re­
cords must be directed to the employ­
er and not the physician.

Furthermore, even under the earlier 
decisions when the patient had very 
limited access to his records, he could 
acquire ownership, possession, and 
control by a contractual agreement 
with the health care provider.33 The 
courts would enforce an agreement 
whereby the physician had entered 
into a contract agreeing that the con­
tents of the record, the record itself, 
or other materials or data such as an 
x-ray film, ECG or EEG would be­
come the property of the patient.

X-rays are usually held to belong to 
the radiologist, not to the referring 
physician, who may receive the radio­
logist’s report, or the patient. How­
ever, if the films are delivered to the 
patient who takes them to his physi­
cian for interpretation, and the radio­
logist tells the patient that he does not 
expect them to be returned, the pa­
tient becomes the owner of the x-rays.

Those courts that insist that the pa­
tient’s records be complete and avail­
able on demand, regardless of the con­
sequences, recognize that this benefit 
to the patient may be achieved at 
some risk to the patient. The physician 
can be assured, however, that his ap­
propriate remarks on the chart are 
privileged, regardless of their nature, 
and will not subject him to liability, 
provided they are made in “good 
faith,” in the performance of his pro­
fessional responsibilities, and with ade­
quate protection of the patient’s right 
to privacy and confidentiality.

Health care providers are charged 
with keeping the medical record confi­
dential. Breach of this sacred, moral, 
ethical, and professional duty of confi­
dentiality by unauthorized release of 
the record without the consent of the 
patient or his legal representative 
could result in the physician being 
held liable for negligence or invasion 
of privacy.

Under present judicial interpreta­
tion, the physician may still be able to 
withhold the purely medical remarks 
under the doctrine of “professional 
discretion” because of their potential­
ly harmful effects on the patient.17 
He cannot, under present judicial phil­
osophy, prevent disclosure of the gra­
tuitous personal remarks which have 
no bearing on the professional care of
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the patient. In fact, these may prove at 
least embarrassing or, at worst, the 
basis for litigation. The physician may 
protect himself from a charge of def­
amation through rules of evidence 
and the doctrine of privilege which are 
an overall protection granted to physi­
cians by the law in order that they 
carry on their medical functions with­
out having to be concerned about le­
gally offending the patient. However, 
this may prove to be a shallow protec­
tion when the records are discovered 
as part of a malpractice lawsuit and 
the remarks are used to impugn or im­
peach the physician’s professional con­
cern about the patient.

Actually, an evaluation of the latest 
decisions reveals that the right of own­
ership of the patient’s original medical 
records by the health care provider has 
not been disturbed by recent court de­
cisions.23 The physician or the hospi­
tal still has the right to possession and 
custody with the concurrent duty to 
maintain and store the records accord­
ing to prescribed statutes of limitation. 
What the courts have done is to recog­
nize two types o f ownership. They 
have separated the traditional owner­
ship o f the physical materials, com­
posing the actual record from the own­
ership o f the information therein. The 
former still resides in the health care 
provider, while the latter is designated 
to be property of the patient. To that 
end, the health care provider must 
make the information available to the 
patient upon reasonable request. The 
patient must pay the expenses in­
volved in making this information 
available. Nonpayment of a bill cannot 
be used as a reason by the physician 
for not reproducing the record.

It appears that the courts have 
based their decision on the legal princi­
ples recognizing and establishing the 
right of the patient to control his 
body, the right to give “informed con­
sent” to medical management, and the 
right to complete medical informa­
tion.35 They have carried these princi­
ples to their ultimate conclusion, the 
patient’s right to access to his record. 
At the same time, the courts have rec­
ognized the problems of the physician 
in regard to medical records and have 
established the doctrine o f profession­
al discretion in the preparation and 
dissemination of records. Professional 
discretion in withholding part or all of 
records must, however, be based on a 
medical judgment made in good faith

and appropriately recorded; it must 
not be an arbitrary, capricious, or per­
nicious act.

Not only have the courts recog­
nized the interests of the patient and 
the health care provider, physician, 
and hospital, but also the interests of 
others involved in the medical care of 
the patient. Nurses, technicians, and 
orderlies (whose work may be part of 
the record), or their representatives, 
have a right to review records when 
they become an interested party legal­
ly.3 6-38 They may have access to the 
records under properly legally estab­
lished circumstances and conditions. 
Similarly, third-party insurance car­
riers and intermediaries have a right to 
inspect and review the patient’s re­
cords as a prerequisite to settling a 
claim.

Medical records are not only chang­
ing in form but in their legal status and 
significance.39 (and RE Rouchard, 
et al, written communication, March, 
1974) One solution that has been sug­
gested is that patients carry their own 
records.40 Health care providers, in 
general, and physicians, in particular, 
are best advised to keep in mind the 
changing legal concepts regarding re­
cords during the course of their han­
dling patients’ records.41

A physician should remember that 
the rules of professional conduct of 
the American Medical Association’s 
Judicial Council decree that a physi­
cian is ethically obligated to cooperate 
with and transfer records to the physi­
cian who succeeds him in caring for a 
patient.42 Whenever the physician 
transmits information regarding a pa­
tient, he must protect the patient’s 
right to privacy and confidentiality.
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