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The term “countersuit” is taking on an enchanting status to 
physicians, as if it were a miracle drug to cure the malpractice 
malady. Despite the fact that insurance industry studies show few 
nefarious malpractice suits, many physicians are convinced that 
there would be fewer claims if patients and their attorneys knew 
they might be back in court as defendants for instituting a 
nonmeritorious suit. Eliminating these few spurious suits, which are 
very difficult to establish at best, would have little impact on the 
overall problem. One countersuit may beget another.

Although a few physicians have been successful, a review of 
reported cases reveals that most countersuits have ultimately gone 
against the physician. Additional problems arise when medical 
societies attempt to alleviate the physician’s financial burden by 
fostering countersuit funds. The funds may relieve the legal ex
penses, but in turn are fraught with formidable legal consequences, 
including conspiracy to intimidate prospective litigants and appear
ance of encouraging litigation. Physicians should proceed with 
deliberate caution in creating funds and undertaking countersuits.

Physicians have searched for a vari
ety of solutions to the medical mal
practice crisis. They have sometimes 
succeeded in securing legislative 
measures which impose procedural 
barriers to malpractice suits. Negotia
tions with the carriers of their insur
ance policies to reduce the costs have 
been another approach. Some have 
tried work slowdowns or have elimi
nated high-risk procedures. Others 
have moved to a less vulnerable area, 
taken jobs, or retired. Still others are 
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attempt to make them judgment- 
proof.

Recently a new tactic has begun to 
capture the imaginations of physicians 
around the country. Most who are 
sued for medical malpractice first 
become bitter and angry.1 They feel 
that their patients have acted unfairly 
out of malice or greed. Blackmail is a 
not infrequently used description. Few 
of them believe the suit against them is 
justified, believing rather that it is 
frivolous. Soon the feeling of anger is 
joined by a sense of frustration and 
desperation. As a consequence, physi
cians are conjuring up ways of striking 
back at litigious patients and their 
lawyers. The result is that they want 
to turn the tables on those who are 
suing and give them a taste of their 
own medicine.2

The new tactic that appears to be 
gaining popularity in evangelical pro
portions is to bide their time and 
countersue the unsuccessful patient 
and his/her lawyer.3 The grounds for

the countersuit are that the original 
suit against the physician was spurious, 
unwarranted, frivblous, or merely a 
nuisance lawsuit for the purpose of 
securing a small settlement. In in
creasing numbers physicians themselves 
are becoming the plaintiffs, counter- 
suing their patients since they believe 
the malpractice charges against them 
are completely unfounded. Over the 
past two years the number of counter
suits has begun to grow.4 A small 
number of physicians have met with 
success despite the legal barriers and 
lack of precedents irt this area.5' 9 
Some medical societies are actively 
participating in this pursuit. They are 
setting up or fostering organizations 
that will accumulate funds to assist 
these physicians financially, since a 
countersuit must be brought at the 
physician’s and not the carrier’s 
expense. ’ *

Considerations Regarding Countersuits
Despite these few successes, and 

before  th is  enterprise assumes 
vigilante-like proportions, physicians 
should temper their emotions with 
practical considerations.12 In some of 
the victorious countersuits the final 
verdict is not yet in because it is 
awaiting appeal to a higher court.7 In 
others the damages awarded the 
aggrieved physician were so small that 
no appeal was sought by the patients 
and lawyers.6 These verdicts have no 
precedential value as they represent a 
decision in a lower court. Also, a 
number of verdicts have gone against 
the countersuing physician.13-17

Recently, a physician employed a 
novel legal maneuver in an attempt to 
get back at an unsuccessful plaintiff- 
patient. He sued the patient and 
attorney for “constructive contempt” 
on the grounds that their malpractice 
suit against him was groundless. He 
sought $750,000 in damages for 
embarrassment and for probable loss 
of future earnings. Both the lower and 
appeals courts held that there was no 
cause of action for “constructive con-
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tempt” because the patient had not 
violated any court order. Furthermore 
the malpractice suit had not invaded 
the physician’s privacy because com
munications in judicial proceedings are 
absolutely privileged and are immune 
from actions for invasion of privacy.1 8

In light of the unsuccessful counter
suits, physicians must recognize the 
basic policy of US law. A wrongfully 
sued defendant physician has virtually 
no recourse, when the plaintiff-patient 
honestly believes that he has been 
treated negligently by the physician. 
Even though that premise is ill con
ceived by the patient, he has a funda
mental constitutional right to his day 
in court to have that claim adjudi
cated. This pertains even though there 
is a difference as to the facts and there 
is only a scintilla of evidence presented 
on the patient’s behalf. Furthermore, 
the lawyer is duty-bound to pursue 
such a claim as long as the investiga
tion does not conclusively refute the 
patient’s allegations. Sometimes the 
lawyer is obliged to file suit with 
minimal investigation in order to pre
serve the patient’s rights under the 
statute of limitations. For the physi
cian to successfully prove that the 
right was exercised maliciously or 
frivolously is fraught with the greatest 
legal difficulty. The downfall of all 
lost countersuits to date is basically 
that the physician could not satisfy 
these legal criteria.

Although the physician may validly 
and successfully complain that he/she 
was damaged as a result of the baseless 
malpractice suit, the physician still 
must establish a money value for the 
loss of time and earnings during the 
defense process. This is also required 
when claims of emotional trauma and 
injury to reputation and practice (loss 
of probable earnings) are made. Allega
tions that insurance premiums have 
risen must be shown to be directly 
related to the lawsuit.

If it is satisfaction and deterrence 
rather than money damages that the 
physician seeks, there is the practical 
consideration that more time and earn
ings will be lost in pursuit of the 
countersuit as well as the additional 
anxiety and tension. Even if the legal 
costs come out of a fund, are the 
intangible costs worth the derived 
satisfaction? There is also the possi
bility that the patient and lawyer may 
seek the same remedy. They may 
countersue and allege, perhaps success

fully, that the physician’s countersuit 
was based on retribution and not 
because of actual damages. One 
countersuit may beget another.*

Invariably the insurers do not want 
a countersuit joined to the original 
malpractice suit brought by the 
patient. The insurance companies are 
not willing to bear the additional 
costs, particularly the lawyer’s fees, in 
the pursuance of the countersuit. 
Furthermore, they are fearful that it 
will obfuscate the issues in the suit 
against the physician. Though the 
court costs and lawyer’s fees may be 
paid out of a fund, the carriers still do 
not want their lawyers wearing two 
hats. Even if the physician secures his 
own lawyer for the countersuit, 
insurers do not want two lawyers with 
two different purposes involved in the 
same lawsuit.

Countersuit funds have serious 
implications for both the contributors 
and the physicians who use them. 
They may in cu r serious legal 
hazards.19 Physicians must recognize 
that funds to pursue countersuits are 
com ple te ly  different from legal 
defense funds. The latter are created 
to assist a defendant who has been 
placed in legal jeopardy. On the other 
hand, the purpose of a countersuit 
fund is to facilitate a lawsuit that 
might not have been undertaken if 
there were no funds available to the 
plaintiff.

It is conceivable that countersued 
patients and lawyers may institute a 
lawsuit for barratry against the con
tributors. Barratry is defined as the 
illegal act of encouraging, litigation: a 
countersuit could be construed as 
inciting litigation. A claim of barratry 
may be one of the reactions to 
countersuits.

Another legal response to counter
suits may be a charge of conspiracy 
against the contributors and users of 
the fund monies. It is reasonably 
forseeable that an allegation could be 
made that the fund had been created 
by physicians who conspired with the 
avowed purpose of intimidating 
patients to prevent them from suing 
physicians for alleged malpractice. 
This would infringe on the patients’ 
constitutional right to seek redress in 
court. Charges of conspiracy have been 
upheld against medical societies and

’ T h e re  is at least one such co u n te r-co u n te r
su it f ile d  a lre ad y .

physicians accused of interfering with 
other physicians’ rights to practice 
their profession.20,21 It would be 
easy to subpoena organizational min
utes to prove either conspiracy or 
barratry under present “discovery” 
rules.

There could be an extension of the 
chilling effect of the fund on patients’ 
right to sue for malpractice. Lawyers 
either individually or as a group, could 
bring either a single or class action suit 
against the countersuit fund associa
tion as well as the individual contribu
tors. The grounds for such a suit might 
be that the existence of the fund is 
responsible for the loss of potential 
fees resulting from the decreased 
pursuance by patients of their legal 
rights. They could predicate such suits 
on the grounds that such funds are 
contrary to public policy and public 
good. They might even seek punitive 
damages from the association fund and 
its members as willfully contrived for 
an evil purpose. Such awards, unlike 
the claims for loss of earnings, may be 
considerable and exceed the fund’s 
assets. The individual physician would 
be personally responsible to pay a 
share of the judgment. This has 
already happened to members of a 
medical society, in which the society 
was held to have interfered with a 
physician’s practice. The society’s 
assets were insufficient to pay the 
judgment and the individual members 
were assessed to make up the 
deficit.21

Physicians who have decided to 
countersue have encountered a law
yer’s conspiracy of silence.4 Securing a 
lawyer to pursue a countersuit against 
another lawyer has proven to be 
extremely difficult. Some lawyers 
refuse to prosecute a countersuit 
against a patient plaintiff because they 
believe in a person’s right to his day in 
court.

Comment
Despite some recent successes by 

physicians in countersuits, others 
should think seriously about support
ing countersuit funds and undertaking 
such a suit. Physicians must recognize 
that in recent times their public 
stature has diminished. In order foi 
countersuit funds and lawsuitshfo be 
maximally effective, their existence 
must be publicized openly and notori
ously. The conspiracy of silence
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attributed to physicians because of 
patients’ difficulty in obtaining expert 
witnesses has tarnished the physicians’ 
image. Being involved in a countersuit 
fund, as a contributor or participant, 
would further impair physicians’ repu
tations and images. It would appear 
that physicians are ganging up again, 
albeit in another way, against patients.

D esp ite  a common belief, statistics 
from the US Department of Health, 
E ducation, and Welfare’s Commission 
Report and insurance companies’ and 
associations’ data, demonstrate that 
nuisance unwarranted suits by patients 
have h a d  a negligible impact on the 
medical malpractice situation.22,23 
The v as t majority of malpractice suits, 
regardless of outcome, can be justified 
legally. Although the funds and 
c o u n te rsu its  may deter the few 
spurious claims, lawyers will be pre
pared and able to show that their 
lawsuit is  justified. Logically and prac
tically, the better solution to mal

practice is prophylaxis rather than 
countersuits. Physicians should not 
walk where angels fear to tread.
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