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EDITORIAL

Medicare and the 3-Inpatient Midnight Requirement:  
A Statute in Need of Modernization

Ann M. Sheehy, MD, MS1*, Representative Joe Courtney (D-CT)2

1University of Wisconsin School of Medicine and Public Health, Department of Medicine, Division of Hospital Medicine, Madison, Wisconsin;  
2United States House of Representatives, representing Connecticut.

On July 30, 1965, Lyndon B. Johnson signed H.R. 6675 into 
law, establishing Medicare and Medicaid as Title XVIII and 
Title XIX of the Social Security Act.1 Shortly after, Medi-
care’s “extended care benefit” began, offering Medicare ben-
eficiaries skilled nursing facility (SNF) care after a qualifying 
stay of 3 or more consecutive inpatient midnights.2 Fifty 
years later, the word “inpatient” remains embedded in stat-
ute, limiting SNF coverage for Medicare beneficiaries hos-
pitalized as outpatients under observation for part or all of a 
3-midnight stay.3 

At the individual Medicare beneficiary level, the finan-
cial impact of this policy is clear. The Office of Inspector 
General (OIG) reported a $10,503 beneficiary out-of-pocket 
cost per uncovered SNF stay following an observation hos-
pitalization in 2012.4 But the actual number of Medicare 
beneficiaries impacted by this coverage gap is unknown. 
Using 2009 claims data, Feng et al.5 estimated that 0.75% 
of previously community dwelling Medicare beneficiaries 
are discharged to a SNF following an observation hospital-
ization, and the OIG reported 617,702 beneficiary hospital 
stays of 3 or more midnights not meeting the 3-midnight in-
patient requirement in 2012, with 4% of these beneficiaries 
discharging to SNFs.4 Yet these studies based on Medicare 
claims data only capture actual SNF utilization, failing to 
answer the critical question: How many Medicare beneficia-
ries need, but forgo, SNF care following a non-qualifying ob-
servation hospital stay? In this issue of the Journal of Hospital 
Medicine, Goldstein et al.6 provide insight to that question. 
Using chart review of physical therapy and case manage-
ment recommendations for post-acute SNF care, Goldstein 
et al.6 compare actual discharge rate to SNF or acute inpa-
tient rehabilitation following an observation stay when such 
disposition is recommended. In their two-hospital system, 
fewer than 20% of previously community-dwelling hospital-
ist patients followed recommendation for post-acute facility 
stay after observation hospitalization, and more than 40% 
cited financial concerns as the reason for declining. Patients 
recommended for SNF also were more likely to be rehospi-

talized in the subsequent 30 days after discharge, confirming 
this as a vulnerable patient population. Given Medicare’s 
original intent to improve health care access for seniors, the 
case for change seems clear, and the repercussions of not 
addressing the plight of patients hospitalized under obser-
vation is having negative financial and overall detrimental 
health impacts.

But there are other compelling reasons why this 50-year-
old law needs to be improved. Hospital care today is vastly 
different than when Medicare became law. Average hospital 
length of stay for patients 65 years and older was 14.2 days 
in 19657 compared to 5.2 days today,8 clearly a shift in what 
3 days of hospital care means. Most importantly, observation 
stays have become a major part of hospital care. Between 
2006 and 2014, per-beneficiary outpatient visits (which 
include all observation stays) increased 44.2% nationally, 
while inpatient discharges decreased 19.9%.9 In 2012, the 
Centers for Medicare & Medicaid Services (CMS) received 
1.7 million outpatient observation claims and an addition-
al 700,000 inpatient claims that started with observation 
days.10 CMS also expected the 2-midnight rule to reduce 
outpatient observation stays,4 but a recent OIG report11 
found that outpatient stays increased 8.1% in the first year 
(FY 2014) under the new rule, and there were still 748,337 
long observation stays (those lasting 2 midnights or longer) 
in 2014, only a small (2.8%) decrease from the prior year. 
These factors limit Medicare beneficiary post–acute SNF el-
igibility in ways that could not have been anticipated when 
the extended care benefit was created to help seniors access 
needed health care. 

Policymakers must consider cost when considering statu-
tory change. Waiver programs in the 1980s suspending the 
3-midnight requirement raised concerns over potential in-
crease in both SNF utilization and associated costs.12 How-
ever, more recent data suggest that altering the 3-midnight 
requirement may not increase post-acute SNF utilization. 
From 2006 to 2010, Medicare Advantage programs that 
waived the 3-midnight requirement saw a decrease in hospi-
tal length of stay without increased SNF utilization or SNF 
length of stay, indicating that access to the right level of 
care at the right time could be cost-saving.13 Recent data 
from the Bundled Payments for Care Improvement (BPCI) 
program found savings were largely related to decreased 
SNF utilization when payments were episode-based,14 a 
trend that may continue as Medicare moves away from fee-
for-service towards bundled payments for more conditions. 
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And although neither example directly tests changing the 
3-midnight requirement to include observation midnights, 
both studies suggest that innovative health care delivery 
and modification of SNF access did not result in increased 
SNF utilization or greater post-acute costs. In fact, as Gold-
stein et al.6 showed, patients recommended for post-acute 
SNF following observation stay were more likely to be re-
hospitalized within 30 days, an additional cost that could 
potentially be avoided if these patients had SNF access. We 
believe that these correlations strongly support rescinding 
the 3-midnight requirement, or at least amending it to allow 
nights spend under observation to count as “inpatient” for 
the purposes of SNF benefit coverage.

That being said, what can be done? In 2015, the Medicare 
Payment Advisory Commission (MedPAC) recommended 
changing the 3-night requirement to require just one of 3 mid-
nights to be inpatient to make a qualifying stay.10 Although 
an improvement over current law, this proposal would not 
help the majority of beneficiaries who are exclusively hospi-
talized under observation status. The “Improving Access to 
Medicare Coverage Act of 2015”, to be reintroduced in Con-

gress in the coming weeks, would count any midnight spent 
in the hospital towards the 3-midnight stay requirement, 
and has bipartisan, bicameral support and cosponsorship.15 
In 2015, through unanimous bipartisan, bicameral support, 
Congress passed the NOTICE Act (PL 114-42), which re-
quires hospitals to inform Medicare beneficiaries hospitalized 
under observation.16 We believe that the data are clear to 
both sides of the aisle that Congress should now work togeth-
er using scientifically-supported research to improve the ex-
act observation policies they felt patients should be informed 
of. Passing the Improving Access to Medicare Coverage Act 
is the logical next step in this arena.

Medicare was intended to give seniors access to the 
healthcare they need. Growth in hospital-based observation 
care begs for modernization of the statutory 3-inpatient mid-
night rule. Counting all midnights towards the 3-midnight 
requirement, whether those midnights are outpatient obser-
vation or inpatient, is the right first step. 

Disclosures: Representative Courtney is the bill sponsor of the Improving Access to 
Medicare Coverage Act. The authors report no other conflicts.
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